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LETTER  OF  TRANSMITTAL 


State  of  North  Cakolina, 
Depabtment  of  Attorney-General, 

Raleigh,  December  1,  1922. 

To  His  Excellency,  Cameron  Morrison,  Governor, 

Raleigh,  N.  C.  ^ 

Dear  Sir: — In  compliance  with  sections  6098-6099,  Con.  Stat.,  1919, 
I  herewith  submit  the  biennial  report  of  this  department  for  the  years 
1920-1921  and  1921-1922. 

Respectfully  submitted, 

James  S.  Manning, 

Attorney- General. 
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EXHIBIT  I 


Civil  Actions  Disposed  of  in  the  Supreme  Couet 
OF  ISToRTH  Carolina 

Jenkins  v.  Board,  180  N".  C,  169. 
Highway  Commission  v.  Varner,  181  IN".  C,  42. 
Brunswick-Balke  Co.  v.  Mecklenburg  County,  181  N.  C,  386. 
Board  of  Education  v.  Commissioners,  182  3S[.  C,  571. 
State  ex  rel.  Manning,  Attorney-General,  v.  Rama  Rural  Community, 
182  K  C,  861. 
Lacy  V.  Bank,  183  N".  C,  373. 
Jennings  v.  Highway  Commission,  183  N.  C,  68. 

Civil  Actions  Disposed  of  in  the  United  States  Supreme  Court 
Betklekem  Motors  Co.  v.  Mynt,  256  U.  S.,  421   (reversed). 

Causes  Pending  in  that  Court  for  Argument 
Southern  Railway  Co.  v.  A.  D.  Watts,  et  al. 
Atlantic  and  Yadkin  Railway  Co.  v.  A.  D.  "Watts,  et  al. 
Atlantic  Coast  Line  Railroad  Co.  v.  A.  D.  Watts,  et  al. 
Seaboard  Air  Line  Railway  Co.  v.  A.  D.  Watts,  et  al. 
IN'orfolk  Southern  Railroad  Co.  v.  A.  D.  Watts,  et  al. 

Pending  in  the  United  States  District  Court  for  the  Eastern 
District  of  I^orth  Carolina  (Income  Tax  Cases) 

Southern  Railway  Co.  v.  A.  D.  Watts,  et  al. 
Atlantic  and  Yadkin  Railway  Co.  v.  A.  D.  Watts,  et  al. 
Atlantic  Coast  Line  Railroad  Co.  v.  A.  D.  Watts,  et  al. 
Seaboard  Air  Line  Railway  Co.  v.  A.  D.  Watts,  et  al. 
JSTorfolk  Southern  Railroad  Co.  v.  A.  D.  Watts,  et  al. 

Einally  Disposed  op  by  the  Interstate  Commerce  Commission  - 
In  Re :  Intrastate  fares  and  charges. 
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EXHIBIT  II 


List  of  Cases  Argued  by  the  Attokney-General  and  Assistant  At- 
torney-General, Before  the  Supreme  Court,  Fall  Term,  1920; 
Spring  Term,  1921;  Fall  Term,  1921;  Spring  Term,  1922. 


AUGUST  TERM,  1920 

(180  ]Sr.  C.  Eeport,  677,  et  sequitur) 

1.  State   V.    Alley,   from   Franklin;    abandonment;    verdict,    guilty; 
appeal  by  the  defendant;  new  trial. 

2.  State   V.    Beatty,    from    Yadkin;    murder,    first    degree;    verdict, 
guilty;  api^eal  by  tbe  defendant;  affirmed. 

3.  State  V.  Barber,  from  Rockingham;  license  tax;  verdict,  special, 
not  guilty;  appeal  by  the  State;  affirmed. 

4.  State  V.  Blackwell,  from  Henderson;  liquor;  verdict,  guilty;  ap- 
peal by  the   defendant ;   affirmed. 

5.  State  V.  Brewer,  from  Davidson;  mayhem;  verdict,  guilty;   ap- 
peal by  the  defendant ;  affirmed. 

6.  State  V.  Bryant,  from  Harnett;  murder,  second  degree;  verdict, 
guilty;  appeal  by  the  defendant;  affirmed. 

7.  State  V.   Canup,  from   Cherokee;  manslaughter;   verdict,  guilty; 
appeal  by  the  defendant;  affirmed. 

8.  State   V.    Carrington,    from    Durham;    larceny;    verdict,    guilty; 
appeal  by  the  defendant;  affirmed. 

9.  State  V.  Chambers,  from  Rockingham;   subornation  of  perjury; 
verdict,  guilty;  appeal  by  the  defendant;  new  trial. 

10.  State  V.  Cole,  from  Johnston;  costs;  appeal  by  prosecutor;  af- 
firmed. 

11.  State  V.  Fore,  from  Buncombe;  liquor;  verdict,  guilty;  appeal 
by  the  defendant;  affirmed. 

12.  State  V.  Gray,  from  Wake;  manslaughter;  verdict,  guilty;  ap- 
peal by  the  defendant;  affirmed. 

13.  State    V.    Hamme,    from    Lenoir;    ouster;    judgment,    removal; 
appeal  by  the  defendant;  affirmed. 

[8] 


BIENNIAL    KEPORT    OF    THE    ATTORNEY-GENERAL  9 

14.  State  V.  Henderson,  from  Madison;  murder,  first  degree;  verdict, 
guilty ;  appeal  by  the  defendant ;  affirmed. 

15.  State  V.  Hodges,  from  Beaufort;  tick  rules;  special  verdict,  not 
guilty;  appeal  by  the  State;  reversed, 

16.  State  V.   Hoggard,   from  "Washington;   liquor;   suspended   judg- 
ment; appeal  by  the  defendant;   affirmed. 

17.  Holdsclaw,  from  Catawba;  murder,  first  degree;  verdict,  guilty; 
appeal  by  the  defendant;  affirmed. 

18.  State  V.  Ingram,  from  Richmond;  liquor;  verdict,  guilty;  appeal 
by  the  defendant ;  affirmed. 

19.  State  V.  McFarland,  from  Henderson;  false  pretenses;  verdict, 
guilty;  appeal  by  the  defendant;  new  trial. 

20.  State    v.    McMillan,    from    Scotland;    liquor;    verdict,    guilty; 
appeal  by  the  defendant ;  affirmed. 

21.  State  V.  Pasley,  from  Ashe;  trespass;  verdict,  guilty;  appeal  by 
the  defendant ;  new  trial. 

22.  State  v.  Shemwell,  from  Davidson;  assault  with  deadly  weapon; 
verdict,  guilty ;  appeal  by  the  defendant ;  affirmed. 

23.  State  v.  Shemwell,  from  Davidson;  carrying  concealed  weapon; 
verdict,  guilty;  appeal  by  the  defendant;  affirmed. 

24.  State  v.    Sills,   from   Franklin;   seduction;   verdict,   guilty;    ap- 
peal by  the  defendant ;  affirmed. 

25.  State  v.  Sykes,  from  Chatham;  liquor;  verdict,  guilty;  appeal 
by  the  defendant;  new  trial, 

26.  State  v.  Ward,  from  Columbus;  murder,  first  degree;  verdict, 
guilty;  appeal  by  the  defendant;  affirmed. 

27.  State  v.  Whitman,  from  Rowan ;  f ,  and  a. ;  verdict,  guilty ;  ap- 
peal by  the  defendant;  affirmed, 

28.  State  v,  Willoughby,  from  Pasquotank;  larceny;  verdict,  guilty; 
appeal  by  the  defendant ;  affirmed. 

Docketed  and  Dismissed 

29.  State  v.  Bennie  Harris,  from  Hertford, 

30.  State  v,  Wimbish,   from   Vance;    appeal   withdrawn, 

31.  State  V,  Cobb,  from  Greene, 

32.  State  v,  McDonald,  from  Davidson, 

33.  State  v,  Redmon,  from  Wilson. 

34.  State  v.  Friday,  from  Gaston. 

35.  State  v.  Holland,  from  Gaston. 
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36.  State  v.  Hayes,  from  Gaston. 

37.  State  v.  Caldwell,  from   Gaston. 

38.  State  v.  Henderson,   from  Mecklenburg. 
3'9.  State  v.  Maynor,  from  Mecklenburg. 

40.  State  v.  Bartlett,  from  Mecklenburg. 

41.  State  V.  Turner,  from  Anson. 

42.  State  v.  Broadway,  from  Anson. 

43.  State  v.  Broadway,  from  Anson. 

44.  State  v,  Hendley,   from   Anson, 

45.  State  v,  Drake,  from  Cabarrus. 

46.  State  v.  Stiles,  from  Buncombe, 

47.  State  v.  Banks  and  Stiles,  from  Buncombe, 


FEBEUAEY  TERM,  1921 

(181  ]Sr,   C.  Report,  481,  et  sequitur) 

48.  State  v,  Barksdale,    from    Eicbmond;    liqjuoT;    verdict,    guilty; 
appeal  by  the  defendant;  new  trial, 

49.  State  v.  Beam,  from  Buncombe;  abandonment;  verdict,  guilty; 
appeal  by  the  defendant;  affirmed. 

50.  State  v,  Caldwell,  from  "Wayne;  murder,  first   degree;   verdict, 
guilty;   appeal  by  the  defendant;   affirmed. 

51.  State  V.  Carraway,  from  Anson;  manslaughter;  verdict,  guilty; 
appeal  by  the  defendant;  new  trial. 

52.  State  v.  Coble,  from  Anson;  assault  with  deadly  weapon;  mo- 
tion to  dismiss  allowed;  appeal  by  the  State;  modified. 

53.  State  v.  Diggs,  from  Anson;  conspiracy;  verdict,  guilty;  appeal 
by  the  defendant ;  new  trial, 

54.  State    v,    Gettys,    from    Burke;    failure    to    report;    indictment 
quashed ;  appeal  by  the  State ;  affirmed, 

55.  State  v.  Hall,  from  Cumberland;  secret  assault;  verdict,  guilty; 
appeal  by  the  defendant;  affirmed. 

56.  State  v.  Harris,  from  Buncombe;  murder,  first  degree;  verdict, 
guilty ;  appeal  by  the  defendant ;  afiirmed. 

57.  State  v.  Helms,    from   Union;    liquor;    verdict,    guilty;    appeal 
by  the  defendant;  new  trial. 

58.  State  v.  Hill,  from  Mecklenburg;  assault  with  intent;  verdict, 
guilty;  appeal  by  the  defendant;  new  trial. 
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59.  State  v.  Jessup,  from  Riclimond;  larceny;  verdict,  guilty;  ap- 
peal by  the  defendant;  new  trial, 

60.  State    v.    Johnston,    from    Henderson;    forfeiture;    verdict    for 
State;  appeal  by  intervenor;  reversed. 

61.  State  V.  Jones,    from    Guilford;    intoxication;    verdict,    guilty; 
appeal  by  the  defendant;  affirmed. 

62.  State  v.  Jones,  from  Guilford;  assault;  verdict,  guilty;   appeal 
by  the  defendant;  affirmed. 

63.  State  v.  Kerner,  from  Forsyth;  carrying  pistol;  special  verdict, 
not  guilty;  appeal  by  the  State;  affirmed. 

64.  State  v.  McCollum,  from  Montgomery;  liquor;  verdict,  guilty; 
appeal  by  the  defendant ;  judgment  arrested. 

65.  State  v.  Mills,  from  iN'ash;  reckless  driving;  verdict,  guilty;  ap- 
peal by  the  defendant ;  affirmed. 

66.  State  v.  Muse,  from  Buncombe;  liquor;  verdict,  guilty;  appeal 
by  the  defendant;  affirmed. 

67.  State  v.  Parris,   from   Henderson;    liquor;   verdict,   guilty;    ap- 
peal by  the  defendant;  affirmed. 

68.  State  v.  Pearson,  from  Buncombe;  liquor;  verdict,  guilty;   ap- 
peal by  the  defendant;  affirmed. 

69.  State  v.  Powell,  from  Harnett;  abortion;  verdict,  guilty;  appeal 
by  the  defendant;  affirmed. 

70.  State  v.  Reed,  from  Buncombe;  liquor;  verdict,  guilty;  appeal 
by  the  defendant ;  affirmed. 

71.  State  V.  Rhodes,  from  Lenoir;  larceny;  verdict,  guilty;  appeal 
by  the  defendant;  affirmed. 

72.  State  v.  Robbins,  from  Pamlico;   assault  with  deadly  weapon; 
verdict,  guilty;  appeal  by  the  defendant;  affirmed. 

73.  State  v.  Robinson,  from  Union;  manslaughter;  verdict,  guilty; 
appeal  by  the  defendant;  new  trial. 

74.  State   v.    Rountree,    from    Cumberland;    manslaughter;    verdict, 
guilty ;  appeal  by  the  defendant ;  affirmed. 

75.  State  v.  Stokes,  from  Pender;  assault  on  woman;  verdict,  guilty; 
appeal  by  the  defendant;  affirmed. 

76.  State  v.  Westmoreland,  from  Iredell;  murder,  first  degree;  ver- 
dict, guilty;  appeal  by  the  defendant;  affirmed. 
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Docketed  and  Dismissed 

77.  State  v.  Little,  from  Anson;  affirmed  on  record. 

78.  State  v.  Mills,  from  Nash. 

79.  State  v.  Carpenter,  from  ]^ash. 

80.  State  v.  Goodrich,  from  Vance. 

81.  State  V.  Hicks,  from  Nash. 

82.  State  v.  Hensley,  from  Buncombe. 

83.  State  v.  Grainger,  from  Columbus. 

84.  State  v.  Morehead,  from  Guilford. 


AUGUST  TEEM,  1921 

(182  N.  C.  Eeport,  761,  et  sequitur) 

85.  State  v.  Alderman,  from  Pender;  secret  assault;  verdict,  guilty; 
appeal  by  the  defendant;  affirmed, 

86.  State  v.   Blackwelder,  from  Cabarrus;   murder,   second   degree; 
verdict,  guilty;  appeal  by  the  defendant;  affirmed. 

87.  State  v.  Bradshaw,  from  Alamance ;  prostitution ;  verdict,  guilty ; 
appeal  by  the  defendant ;  reversed. 

88.  State  v.  Brown,  from  Hertford;  house  burning;  verdict,  guilty; 
appeal  by  the  defendant;  affirmed. 

89.  State  v.  Bynum,  from  Orange;  perjury;  verdict,  guilty;  appeal 
by  the  defendant ;  affirmed. 

90.  State  v.  Campbell,  from  Buncombe;  liquor;  verdict,  guilty;  ap- 
peal by  the  defendant;  affirmed. 

91.  State   V.    Crouse,    from    Forsyth;    liquor;    verdict,    guilty;    ap- 
peal by  the  defendant;  affirmed. 

92.  State  v.   Dorsett,   from  Eockingham;   robbery;   verdict,   guilty; 
appeal  by  the  defendant;  affirmed. 

93.  State  v.  Dudley,  from  Carteret;  fish  regulation;  verdict,  guilty; 
appeal  by  the  defendant;  affirmed. 

94.  State  v.   Falkner,   from  Vance;    abandonment;   verdict,   guilty; 
appeal  by  the  defendant;  new  trial. 

95.  State  v.  Hairston,  from  Stokes;  murder,  second  degree;  verdict, 
guilty;   appeal  by  the  defendant;  affirmed. 

96.  State  v.  Haywood,   from   Cumberland;   liquor;   verdict,  guilty; 
appeal  by  the  defendant ;  affirmed. 
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97.  State  v.  Jenkins,  from  ISTorthampton ;  larceny;   verdict,  guilty; 
appeal  by  the  defendant;  affirmed, 

98.  State  v.  Jolinson,  from  Wilkes;  seduction;  verdict,  guilty;   ap- 
peal by  tbe  defendant;  new  trial. 

99.  State   v.    Jones,    from   Hyde;    murder,    second    degree;    verdict, 
guilty;  appeal  by  the  defendant;  affirmed. 

100.  State  V.   Lemons,   from   Rockingham;    liquor;   verdict,   guilty; 
appeal  by  the  defendant ;  affirmed. 

101.  State  V.  McCanless,  from  Rockingham ;  larceny ;  verdict,  guilty ; 
appeal  by  the  defendant ;  affirmed. 

102.  State  v.  MclSTeill,  from  Scotland;  liquor;  verdict,  guilty;   ap- 
peal by  the  defendant;  affirmed. 

103.  State  v.  Martin,  from  Forsyth;  abortion;  verdict,  guilty;   ap- 
peal by  the  defendant;  affirmed. 

104.  State  v.  Meares,  from  Brunswick;   seduction;   verdict,  guilty; 
appeal  by  the  defendant ;  affirmed. 

105.  State  v.   Mundy,   from   Mecklenburg;   liquor;    verdict,   guilty; 
appeal  by  the  defendant;  affirmed. 

106.  State   v.    Overcash,   from    Cabarrus;   larceny;   verdict,   guilty; 
appeal  by  the  defendant ;  affirmed. 

107.  State  v.   Pannil,   from  Rockingham;   larceny;   verdict,   guilty; 
appeal  by  the  defendant ;  affirmed. 

108.  State  v.  Petty,  from  Chatham;  liquor;  verdict,  guilty;  appeal 
by  the  defendant;  affirmed.     ■ 

109.  State  v.  Prince,  from  Chatham;  liquor;  verdict,  guilty;  appeal 
by  the  defendant;  reversed. 

110.  State  V.  Satterwhite,  from  Buncombe;  liquor;  verdict,  guilty; 
apjDeal  by  the  defendant;  affirmed. 

111.  State  V.   Skeen,  from  Davidson;   larceny;  verdict,  gTiilty;   ap- 
peal by  the  defendant ;  affirmed. 

112.  State  V.     Slagle,  from  Buncombe;  murder,  second  degree;  ver- 
dict, guilty;  appeal  by  the  defendant;  affirmed. 

113.  State  V.  Van  Hook,  from  Durham;  town  ordinance;  verdict, 
guilty;  appeal  by  the  defendant;  affirmed. 

114.  State  V.  "White,   from  Columbus;   assault  on  woman;   verdict, 
guilty;  appeal  by  the  defendant;   affirmed. 

115.  In  Re:     Fountain;  contempt,  from  Edgecombe;  appeal  by  the 
defendant ;  affirmed. 
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Docketed  and  Dismissed 

116.  State  V.  Futrell,  from  Wilson. 

117.  State  V.  Judd,  from  "Wake. 

118.  State  V.  Pitts,  from  Rockingham. 

119.  State  V.  Gibson,  from  Davidson. 

120.  State  v.  Sink,  from  Davidson. 

121.  State  V.  Hallman,  from  Union. 

122.  State  v.  Osborn,  from  Anson. 

123.  State  v.  Anthony  and  Black,  from  Gaston. 

124.  State  v.  Horton,  from  Gaston. 

125.  State  v.  McGinnis  and  Heavener,  from  Gaston. 

126.  State  v.  Majors,  from  Gaston. 

127.  State  v.  "White,  from  Mecklenburg. 

128.  State  v.  Ferrell,  from  Mecklenburg. 

129.  State  v.  Bonnicastle,   from  Mecklenburg. 

130.  State  v.  Roy   Cordell,   from  Buncombe. 

131.  State  V.  Ed   Cordell,   from   Buncombe. 
■  132.  State  v.  Abe  Cordell,  from  Buncombe. 

133.  State  v.  Stancill  and  Watson,  from  Johnston. 

134.  State  v.  Evans,  from  Ashe. 

135.  State  v.  McCurrie,  from  Buncombe. 

136.  State  v.  John  and  Lee  Emory,  from  Buncombe. 

137.  State  v.  Gormany,  from  Buncombe. 

138.  State  v.  E.  Horton,  from  Buncombe. 


FEBRUARY  TERM,  1922 
(183  :JT.   C.  Report,   682,   et  sequitur) 

139.  State  v.  Addor,  from  Moore;  liquor;  special  verdict,  not  guilty; 
appeal  by  the  State;  affirmed. 

140.  State  v.   Alston,   from   Chatham ;   liquor ;   verdict,   guilty ;    ap- 
peal by  the  defendant ;  affirmed. 

141.  State  V.    Baldwin,   from   Buncombe;   liquor;    verdict,   guilty; 
appeal  by  the  defendant;  affirmed. 

142.  State  v.   Benson,   from  Iredell;   murder,   first  degree;   verdict, 
guilty;  appeal  by  the  defendant;  affirmed. 

143.  State  v.  Brinkley,  from  Catawba;  murder,  second  degree;  ver- 
dict, guilty ;  appeal  by  the  defendant ;  affirmed. 

144.  State  v.  Brown,  from  Mecklenburg;  liquor;  verdict,  guilty;  ap- 
peal by  the  defendant ;  affirmed. 
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145.  State  v.    Burnett,    from   Swain;    murder,    second   degree;    ver- 
dict, guilty;  appeal  by  the  defendant;  new  trial. 

146.  State  v.  Clark,  from  Chatham;  liquor;  verdict,  guilty;  appeal 
by  the  defendant ;  affirmed. 

147.  State  v.   Crotts,  from  .Orange;   liquor;  verdict,  guilty;   appeal 
by  the  defendant;  affirmed. 

148.  State  v.   Evans,   from   Granville;   liquor;   verdict,   guilty;   ap- 
peal by  the  defendant ;  new  trial. 

149.  State  v.  Freeman,  from  Franklin;  larceny;  verdict,  guilty;  ap- 
peal by  the  defendant;  new  trial. 

150.  State  v.  Freshwater,  from  Alamance;  town  ordinance;  verdict, 
guilty ;  appeal  by  the  defendant ;  reversed. 

151.  State  V.  Hall,  from   Cherokee;   manslaughter;  verdict,   guilty; 
appeal  by  the  defendant ;  affirmed. 

152.  State  v.  Haney,  from  Cherokee;  appeal  by  the  State  from  an 
arrest  of  judgment;  reversed. 

153.  State  v.   Harden,   from   Robeson;    suspended   sentence;    appeal 
by  the  defendant  from  judgment;  reversed  and  remanded. 

154.  State  v.  Hauser,  from  Forsyth;   larceny;  verdict,  guilty;   ap- 
peal by  the  defendant ;  affirmed. 

155.  State  v.  Hooker,  from  Pitt;  contempt;  habeas  corpus;  prisoner 
remanded. 

156.  State  v.  Jessup,  from  Surry;  manslaughter;  verdict,  guilty;  ap- 
peal by  the  defendant;  affirmed. 

157.  State   v.   Kincaid,   from   Burke ;    murder,    second    degree ;    ver- 
dict, guilty ;  appeal  by  the  defendant ;  affirmed. 

158.  State  v.  Krout,  from  Gaston;  forgery;  verdict,  guilty;  appeal 
by  the  defendant;  new  trial. 

159.  State  v.  Lippard,  from  Mecklenburg,  larceny;  verdict,  guilty; 
appeal  by  the  defendant ;  new  trial. 

160.  State  v.  Moffitt,  from  Burke;  liquor;  verdict,  guilty;  appeal  by 
the  defendant ;  affirmed. 

161.  State  V.  Montgomery,  from  ISTew  Hanover;  rape;  verdict,  guilty; 
appeal  by  the  defendant ;  affirmed. 

162.  State  v.  Murdock,  from  Durham;  liquor;  verdict,  guilty;  ap- 
peal by  the  defendant;  affirmed. 

163.  State  v.  Pasour,  from  Gaston;  murder,  second  degree;  verdict, 
guilty ;  appeal  by  the  defendant ;  affirmed. 

164.  State  v.  Pettiford,  from  Person;  liquor;  verdict,  guilty;  appeal 
by  the  defendant;  affirmed. 
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165.  State  v.  Pugli,  from  Randolph;  attempt  to  burn;  verdict,  guilty; 
appeal  by  the  defendant;  affirmed. 

166.  State  v.  Saleeby,  from  Pitt;  liquor;  verdict,  guilty;  appeal  by 
tbe  defendant ;  affirmed. 

167.  State  v.  Sheffield,  from  Moore;  liquor;  verdict,  guilty;  appeal 
by  the  defendant;  affirmed. 

168.  State  v.    Simmons,   from   Pasquotank;   liquor;   verdict,   guilty; 
appeal  by  the  defendant;  affirmed. 

169.  State  v.  Singleton,  from  Wayne;  prostitution;  verdict,  guilty; 
appeal  by  the  defendant ;  new  trial. 

170.  State  v.  Smith,  from  Lee;  liquor;  verdict,  guilty;  appeal  by  the 
defendant;  affirmed. 

171.  State  V.   Strange,  from  Surry;  liquor;  verdict,  •  guilty ;  appeal 
by  the  defendant ;  affirmed. 

172.  State  v.   Winder,   from  Pasquotank;   carnal  knowledge   of   an 
infant;  verdict,  guilty;  appeal  by  the  defendant;  affirmed. 

173.  State  v.  Yates,  from  New  Hanover;  breach  of  parole;  habeas 
corpus;  appeal  by  the  defendant;  appeal  dismissed. 

Docketed  and  Dismissed 

174.  State  v.  Johnson,  from  Chatham. 

175.  State  v.  Spain,  from  Chatham. 

176.  State  v.  Phillips,  from  Chatham. 

177.  State  v.  Singleton,   from  Lenoir. 

178.  State  v.  McKeithan,  from  Wayne. 

179.  In     Ee :  McCade,  from  Wake. 

180.  State  v.  Smith,  from  Anson. 

181.  State  V.  Ritter,  from  Moore. 

182.  State  v.  Barksdale,  from  Richmond. 

183.  State  v.  Holdsclaw,  from  Caldwell. 

184.  State  v.  Holdsclaw  and  Teeters,  from  Caldwell. 

185.  State  v.  Reavis,  from  Yadkin. 

Summary    of    Cases 

Affirmed   on   defendant's   appeal   91 

New  trial  or  reversed  on  defendant's  appeal  25 

Affirmed  on  State's  appeal 4 

Reversed  on  State's  appeal  3 

Appeal  dismissed - - 62 

Total  : -.- 185 
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CRIMINAL  STATISTICS 


STATEMENT  A 

The  Following  Statement  Shows  the  Criminal  Cases  Disposed  of  During  the 
Fall  Term,  1920,  and  Spring  Term,  1921 


County 


Alamance 

Alexander.  _ 
Alleghany.  _ 

Anson 

Ashe 

Avery 

Beaufort 

Bertie 

Bladen 

Brunswick.. 
Buncombe- . 

Burke 

Cabarrus 

Caldwell.-. 

Camden 

Carteret 

Caswell 

Catawba 

Chatham 

Cherokee 

Chosvan 

Clay 

Cleveland... 
Columbus. - 

Craven 

Cumberland 
Currituck ... 

Dare 

Davidson 

Davie 

Duplin 

Durham 

Edgecombe. 

Forsyth 

Franklin 

Gaston 

Gates 

Graham 

Granville 

Greene 

Guilford* 

Halifax 

Harnett 

Haywood 

Henderson. - 

Hertford 

Hoke 

Hyde 

[2] 


36 
42 
63 

100 
48 
12 
35 
41 
16 

394 

81 

68 

64 

3 


41 
30 
84 
4 
13 
64 

170 
47 
76 
14 
2 
85 
50 
72 
97 
48 

186 
40 

226 
18 
20 
44 
22 

106 
45 

102 
99 
60 
12 
18 
10 


104 

4 

2 

104 

6 

1 

25 

84 

24 

23 

241 

18 

48 

21 

4 

40 

17 

7 

51 


31 

102 

185 

84 

5 

1 

43 

10 

19 

134 

98 

196 

81 

93 

19 


107 
25 
135 


184 

40 

36 

160 

104 

45 

35 

116 

59 

32 

563 

95 

109 

80 

6 

129 

26 

46 

79 

85 

14 

13 

87 

257 

219 

151 

19 

3 

123 

58 

88 

227 

143 

351 

119 

292 

37 

19 

146 

44 

220 

142 

169 

99 

77 

48 

75 

31 


158 
39 
28 

126 
96 
43 
33 
81 
65 
39 

453 
99 

104 

74 

6 

108 
25 
45 
56 
74 
11 
9 
70 

201 

182 

102 
10 
2 

85 

44 

41 

177 

118 

330 

118 

248 

25 

16 

120 

32 

151 

143 

72 

66 

65 

42 

64 

26 


127 


oS 
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STATEMENT  A— Continued    * 


County 

o 
O 

a 
.2 
-S 
a 

"« 

S 

— 

e 

T3 

"> 

O 

S 

"5 

o 

< 

§ 
a 

"o 

o 

Iredell     „ 

92 

84 
22 
6 
34 
54 
54 
83 
63 
12 
68 

203 
73 
28 
35 
43 
10 
31 
29 
55 
5 

16 
22 
13 
8 
47 
42 
93 

115 
45 
78 
40 
38 
60 
8 
16 
30 

102 
81 
31 
17 
43 
54 

236 

5 

5 

42 

32 

139 
48 
30 
39 

85 
10 
21 
14 
34 
125 
19 
13 

6 

29 

17 

282 

1 
17 
43 
70 
61 
25 
30 
47 

8 
14 
30 
23 
24 
94 
31 
46 
115 
63 
34 
53 
16 
82 
41 
15 
30 
20 

2 
10 

8 
46 
50 
235 
48 
50 

2 

30 

9 

4 

174 
94 
41 
20 
66 

160 
69 
96 
66 
41 
80 

442 
74 
43 
74 

107 
97 
52 
58 
98 
13 
29 
52 
36 
31 

128 
68 

127 

221 

134 

110 
87 
49 

131 
58 
31 
60 

117 
82 
37 
24 
85 
94 

453 
51 
53 
36 
87 

139 

194 
41 
39 

3 

2 

.     2 

2 

19 
4 

3 

5 
43 

2 
4 
6 
4 

4 
1 
4 

1 

1 
13 
5 
12 
9 
4 
2 
6 
5 
11 

5 
5 
4 
1 
4 
10 
18 
2 
3 
6 
3 
9 
11 
2 
1 

137 
45 
43 
20 
52 
97 
58 
48 
69 
41 
53 

300 
38 
36 
57 
83 

101 
46 
55 
70 
12 
21 
50 
24 
32 
81 
47 

129 

160 

108 
87 
72 
41 
91 
51 
26 
45 

108 
74 
35 
18 
69 
77 

388 
33 
38 
26 
84 
58 

187 
41 
37 

5 
12 

35 
39 

Jackson  . 

Johnston      .  

Jones   --- 

Lee      ..  ._ 

10 

35 

3 

8 

6 
43 
12 
40 

4 

Lincoln    

Macon   

Madison    ..       

Martin 

McDowell. 

8 
67 
4 
9 
4 
15 

24 
117 
32 

Mecklenburg*.. 

2 

Mitchell 

Montgomery. 

Moore 

17 

14 

Nash 

1 

New  Hanover 

Northampton 

3 
5 
11 

1 
5 

8 

7 

Onslow*   

Orange      

17 

4 

Pamlico 

Pasquotank 

4 
2 
4 

Pender 

Perquimans      .    . 

Person    .. 

Pitt 

20 
12 
10 
28 
11 
23 
2 

10 

51 

3 

5 

3 

4 

10 

6 

4 

9 

11 

42 

2 

13 

1 

12 

8 
2 
2 

40 
14 

Polk   

Randolph  . 

Richmond   

34 
18 
23 
18 
3 

8 

Robeson  . 

1 

Rockingham 

2 

Rowan  .  ...  .. 

1 

Rutherford 

Sampson 

Scotland 

4 

Stanly   

Stokes 

11 
10 
3 

1 

Surry   

Swain ..  . 

Transylvania 

Tyrrell 

1 

10 
16 
41 
16 

4 
14 

6 

78 
10 

2 

Union ...     . 

1 

Vance 

Wake  

Warren   

2 

Washington 

Watauga 

1 

58 

9 

157 

13 

1 

Wilkes- 

Wilson   

Yadkin 

Yancey  

1 

Totals 

5,793 

4,902 

51 

10,148 

589 

8,121 

997 

1.552 

79 

*One  corporation  at  each  sign. 

In  computing  totals,  add  corporations  to  race  and  sej 
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Rocapitulation  of  Statement  A 


Actions 

Disposed  of..  

10,749 

10,148 

598 

3 

Total 

10,749 

White                                                 --- 

5,793 

4,902 

51 

3 

Total     . 

10,749 

Convictions,  including 

submissio 

ns      -. .  . 

8,121 

997 

1,552 

79 

Acquitted   

Nolle  pros. -                       ... .               ... 

Otherwise  disposed  of 

Total 

10,749 

20 
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STATEMENT  C 

Fall  Term,  1921— Spring  Term,  1922 


County 

13 
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fa 
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^o 
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Alamance 

Alexander      

106 
15 
29 

102 
90 
57 
26 
6 
18 
31 

377 

60 

77 

44 
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52 
14 
13 
47 

192 
12 
28 
57 

148 
62 
96 
5 
8 

108 
35 
94 

151 
53 
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45 
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31 
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76 
37 
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69 
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25 
52 
13 
46 
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39 
84 

107 

1 
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10 

32 

14 
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10 

29 
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12 
14 
20 
53 
198 
63 
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13 
16 
30 

103 
83 
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25 
15 
27 
43 

531 
68 
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58 
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61 
40 
15 

110 
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72 
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243 

142 
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147 
40 
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291 

140 
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97 

219 

55 

7 
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60 
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38 
92 

400 

103 
62 

101 
33 
74 

123 
62 
13 
40 
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20 

1 
9 
15 
11 

5 
3 
52 
2 
5 

2 
1 
3 

3 

2 

2 
5 
13 
17 

17 

1 
7 
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11 

16 
8 
22 

29 

2 
3 

15 
1 
6 

12 
3 
5 
■     6 
2 

3 

11 
3 

25 
17 

160 
14 
30 

'1 
72 

162 
21 
10 
32 
27 

344 
70 
93 
42 
5 
52 
39 
15 
71 
74 
15 
29 
51 

127 

170 

82 

9 

8 

102 
22 

144 

186 
93 

280 
69 

194 
28 
5 

118 
44 

179 
39 
60 

234 

106 
44 
85 
26 
66 
67 
66 
13 
44 
95 

25 

2 

26 

2 

13 

8 

15 
10 

3 

9 

44 

5 

2 

3 

5 

Beaufort        --     .-        

36 

Brunswick      

15 

62 

4 
172 

Buncombe              .       

5 

Burke  - 

15 

11 
2 
4 
3 

2 
5 

1 

Caldwell _ 

5 

Carteret    .   

1 
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1 

Chatham 
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25 
6 
10 
15 
29 
49 
15 

20 

100 

3 
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38 
56 
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3 

Columbus.         
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Craven         _      
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Cumberland       _       .       - 

6 
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Dare.- 
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46 
8 
132 
156 
95 
140 
54 
72 
24 

26 
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40 

57 

20 

18 

18 

3 

9 

25 
14 
42 
51 
33 
2 
4 
51 
12 

1 

3 
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2 

Forsyth-..  .       

4 

Franklin              ..     .. 

8 

Gaston 

Gates.    - 

6 

Graham. 

2 

Granville. 

Greene 

80 
26 
95 
36 
29 
29 
37 
42 
52 
22 
31 
.3 
23 
11 
26 
86 

3 

2 

25 
19 
26 

13 

Guilford 

85 

Halifax 

Harnett 

21 
38 

13 
134 

4 
6 

Hertford 

Hoke- 

7 
18 
4 

24 

16 

4 

5 

11 

42 

Hyde 

Iredell 

Jackson  

1 

Lee 

13 

-  49 

8 
26 

Lenoir .. 
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STATEMENT  C— Continued 


County 
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42 

184 

47 

4 

70 
184 
74 
10 
35 
92 
24 
30 
28 
17 
33 

8 
14 
46 
76 
71 

108 
75 
57 
93 
23 
31 
83 
21 
15 
46 

139 
40 
17 
8 

56 
74 
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16 

25 

46 

1 

150 

106 
53 
21 

9 
13 

51 
194 
47 
10 
81 
269 
73 
14 
59 
184 
71 
31 
51 
41 
54 

26 

33 

57 

212 

86 

123 

158 

183 

132 

46 

46 

119 

37 

19 

54 

144 

40 

24 

10 

107 

88 
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45 

58 

45 

19 

150 

308 

54 

21 

3 

1 
33 
2 
3 
3 

11 
2 
2 
2 

3 

4 

1 

14 
2 

7 
13 
7 
3 
3 

3 

2 

1 
2 
3 
3 
2 

10 
14 
31 

1 
2 
1 
15 
13 
1 
1 

47 
98 
47 
10 
62 

149 
46 
12 
52 

137 
73 
16 
48 
22 
45 

27 

22 

56 

119 

46 

112 

112 

117 

132 

45 

36 

93 

26 

20 

44 

120 

28 

14 

6 

79 

52 

383 

28 

30 

21 

18 

98 
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51 

20 

3 
15 

84 

1 

6 

12 

118 

1 

7 
27 
103 
49 

3 

25 
24 
24 

22 
19 
12 
150 
17 
22 
96 
78 
42 
26 
15 
39 
18 

5 
10 

8 

9 
2 

61 

28 

303 

29 

34 

1 

19 

15 

215 

2 

1 



55 
3 

8 

48 

1 

4 

3 

2 

12 
105 

28 
1 
6 

34 

1 

Mitchell               

1 

1 

3 
10 

8 

3 

8 
2 

51 
10 
17 
27 
23 
2 
1 
3 

29 
10 

16 
1 

9 
4 

Onslow. 

Orange 

1 
1 

Pprq\iimn.ns 

3 

Pitt 

Polk. 

Randolph 

Richmond 

Robeson 

Rockingham 

55 

32 

32 

44 

3 

7 

1 
1 

6 

1 

Rutherford 

Scotland 

Stanly 

3 

Stokes 

4 
26 
15 
12 

4 
18 
10 
65 
3 
8 
7 
2 
15 
52 
4 
2 

8 

1 

TyrreU 

19 
38 
54 
13 
16 
19 

1 

Vance 

2 

Wake-. 

Warren..   ..          

1 

Washington. 

5 

Watauga 

Wilkes 

52 

2 

3 

Yadkin 

Yancey 

Totals 

6,553 

4,184 

63 

10,168 

632 

7,473 

1,381 

1.851 

106 

*One  corporation. 
.11  Corporations. 
In  computing  totals,  add  corporation  to  race  and  sex. 
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Recapitulation  of  Statement  C 


Total  number  criminal  actions  disposed  of 

Males- - 

Females 

Corporations 

Total 

White _. 

Colored 

Indians 

Corporations 

Total 

Convictions,  including  submissions 

Acquitted 

Nolle  Pros..- 

Otherwise  disposed  of 

Total 


10,168 

632 

11 


6,553 

4,184 

63 

11 

7,473 

1,381 

1,851 

106 

10,811 


10,811 


10,811 


10,811 
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STATEMENT  E 


Number  of  criminal  actions  disposed  of. . 

Males - - 

Females 

Corporations -- 


Totals- 


White..- 

Colored 

Indians 

Corporations. 

Totals.. 


Convictions,  including  submissions. 

Acquitted 

Nolle  pros 

Otherwise  disposed  of 


Totals. 


Murder — first  degree 

Murder — second  degree 

Manslaughter, 

Rape. 

Assault  with  intent  to  rape 

Arson 

Burglary — first  degree 

Burglary — second  degree 

Forgery 

Larceny 

Intoxicating  liquors. 

Other  crimes  and  misdemeanors. 

Totals 


From 
July  1,  1920, 

to 
July  1,  1921 


10  148 

598 

3 


5,793 

4,902 

51 

3 


8,121 

997 

1,552 

79 


■  10 
172 


38 

184 

^1,515 

1,600 


10,749 


10,749 


10,749 


10,749 


10,749 


From 
July  1,  1921, 

to 
July  1,  1922 


10,168 

632 

11 


6,553 

4,184 

63 

11 


7.473 

1,381 

1,851 

106 


3 

143 

54 

8 

115 

19 

2 

60 

237 

1,578 

2,004 


10,811 


10,811 


10,811 


10, 8U 


10,811 
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STATEMENT  F 

Alphabetical  List  op  Crimes  Committed  from  July  1,  1920,  to  July  1,  1922 


Name  of  Offense 


From 
July  1,1920 

to 
July  1,  1921 


From 
July  1,1921, 

to 
July  1,  1922 


Abandonment 

Abduction 

Abortion- 

Affray 

Arson 

Assault  and  Battery 

Assault  with  deadly  weapon 

Assault  with  intent  to  rape 

Attempt  to  burn  dwelling 

Attempt  to  poison 

Bastardy 

'Bigamy 

'Bribery--- 

Buggery 

Burglary — first  degree 

Burglary — second  degree 

Burning  other  than  arson 

Carrying  concealed  weapons. 

Compounding  Felony -- 

Concealing  birth  of  child 

Conspiracy 

Counter  f  eiting 

Cruelty  to  animals 

Disorderly  house _-_ 

Disposing  mortgaged  property 

Disturbing  meetings 

Election  laws 

Embezzlement 

Escape- 

Failure  to  list  taxes 

Failure  to  work  public  road 

False  pretense .- 

Fish  and  gSjme  laws 

Food  and  drug  laws 

Forcible  trespass 

Forgery - 

Formication  and  adultery 

Gambling  or  lottery 

Health  laws ,-- 

Housebreaking 

House  burning 

Incest 

Injury  to  property 

Intoxicating  liquors 

Larceny  and  receiving 

Libel 

License,  practicing  profession  without- 

License,  doing  business  without- -- 

Manslaughter 

Military  laws 

Municipal  ordinances 

Murder— first  degree 

Murder — second  degree 

Nuisance 

Obstructing  public  highway 


137 

8 

5 

343 

8 

662 

1,167 

38 


38 

4 

753 


105 
80 
153 


92 

39 

100 

14 

166 

77 

1 

168 

184 

241 

520 

4 

314 

3 


1,600 

1,515 

1 

5 

16 


30 

10 

172 

50 

9 
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Name  of  Offense 


Obstructing  river. . . 
Official  misconduct- 
Perjury 

Rape 

Resisting  officer 

Riot- --. 

Robbery 

School  laws 

Seduction 

Slander^ 

Trespass 

Miscellaneous -  - 


Totals- 


From 
July  1,1920 

to 
July  1,  1921 


10,749 


From 
.July  1,1921 

to 
July  1,  1922 


1 

2 

3 

47 

38 

20 

8 

73 

105 

20 
108 

71 

14 

12 

64 

42 

19 

31 

117 

105 

1,145 

69 

10,811 
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Fees  Transmitted  by  Attorney-General  to  State  Treasurer  from  August  Term,  1920,  Through  February  Term,  1922 


49  State  V.  Hoggard 

209  State  ex  rel  Hyatt  v.  Hamme 

241  State  v.  Gray  &  Ballentine 

259  Jenkins  v.  State  Board  Elections 

273  State  v.  Ward 

243  State  v.  Sills 

377  State  v.  Baxter  Shemwell. 

378  State  v.  Baxter  Shemwell 

379  State  v.  Chas.  Brewer,  Harvey  Brewer  and  Wm.  Brewer 

401  State  v.  McMillian.. 

402  State  v.  Ingram 

465  State  v.  Whitman  &  Russell 

600  State  v.  John  Blackwell 

529  State  v.  Estie  Fore 

577  State  v.  Camps _.. 


49  State  v.  Carpenter. 

50  State  v.  Mills 

91    State  V.  Williams  et  als 

112  Highway  Commission  of  Halifax  County  v.  H.  B.  Variier,  et  ab 

161    State  V.  Robinson 

209    State  v.  Rhodes 

273  State  v.  David  Rountree 

274  State  v.  Stokes 

275  State  v.  Geo.  Hall 

377  State  v.  Chas.  Jones 

378  State  v.  Chas.  Jones 

449    B^nswick-Balke  Company  v.  Mecklenburg  Counry 

467    State  v.  Westmoreland 

497    State  v.  Parris 

533  State  v.  Beam 

534  State  v.  Pearson 

635    State  v.  Harris 

536    State  v.  Jim  Muse 


Fall  Term  1921 


49  State  V.  Futrell 

50  In  re:  Fountain 

92  State  v.  Petty 

93  State  v.  Jenkins 

94  State  v.  Stancil  &  Watson 
161     State  V.  Dudley 

273  State  v.  Meares 

274  State  V.  White- 

275  State  V.  Haywood.. 

276  State  v.  Aldferiman 

322  State  V.  Van  Hook 

323  State  v.  Bynum 

346  State  v.  Pannill 

347  State  v.  Pitts 

348  State  v.  Dorsett  et  als 

349  State  V.  Lemmons. 

350  State  v.  McCanns 
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Fees  Transmitted  by  Attorney-General  to  State  Treasurer  fr)m  August  Term,  1920  through  February  Term,  1922— 

Continued 

Fall  Term  1921     (Continued) 


361     State  v.  Grouse... 

352  State  v.  Martin 

352a  State  v.  Evans 

377  State  V.  Hairston 

381  Satte  V.  Keen 

401    State  v.  McNeil 

433  State  V.  Mundy 

465  State  v.  Overcash  &  Pitchel 

450  State  V.  Community. 

533  State  V.  Satterwhite 

535  State  v.  McCulley 

536  State  V.  Carson 

537  State  v.  Campbell 

538  State  v.  Roy  CardelL... 

539  State  V.  Ed  Catdell 

640    State  V.  Abe  Cardell 


$  13.75 
13.75 
10.00 
13.75 
13.75 
12.50 
13.75 
16.25 
3.75 
12.50 
13.75 
11.25 
13.75 
12.58 
12.50 
12.50 


1  State  V.  Simmons 

2  State  V.  Winder.... 

12  Jennings  v.  High  Commission. . 

81  State  V.  Joyner 

82  State  v.  Ras  Smith 

83  State  v.  Clark 

84  State  v.  Alston 

85  State  V.  Johnson 

86  State  V.  Spain 

87  State  v.  Phillips 

88  State  v.  McKeithan 

161  State  V.  Hooker... 

162  State  v.  Saleeby 

209    State  v.  Singleton 

274  State  v.  Yates 

275  State  v  Montgomery 

321  State  v.  Pettiford 

322  State  v.  Crotts 

324    State  v.  Murdock 

346  State  v.  Gessup 

347  State  V.  Strange 

402  State  V.  T.  K.  Smith..... 

403  State  v.  Ritta 

404  State  V.  Sheffield.... 

405  State  v.  Barksdale 

434     State  v.  Brown  &  Smith 

436    State  v.  Passour 

465  State  v.  Kincaid 

466  State  v.  Moffat..... 

467  State  v.  Holsclas 

468  State  v.  Holsclas 

472    State  v.  Pou 

497  State  V.  Brinkley 

498  State  v.  Reavis 

533     State  v.  Baldwin 

578     State  V.  Hall  &  Haney 


13.30 
13.30 
2.20 
10.00 
13.30 
13.30 
12.20 
10.00 
10.00 
10.00 
10.00 
17.70 
13.30 
10.00 
14.40 
16.60 
13.30 
12.20 
13.30 
14.40 
12.20 
10.00 
10.00 
14.30 
10.00 
25.50 
12.20 
20.00 
12.20 
10.00 
10.00 
12.20 
18.75 
10.00 
13.30 
17.70 

$1,520.68 


OPINIONS  TO  THE  GOVERNOR 


Rewards 

The  Governor's  authority  to  offer  rewards  is  contained  in  section  4554  of 
the  C.  S.  of  1919. 

(a)  Amount — not  exceeding  $400.00. 

(b)  For  what  reward  offered — for  the  apprehension  and  delivery  of  the 
fugitive  to  such  person  and  at  such  place  as  in  the  proclamation  shall  he 
directed. 

(c)  For  whom  rewards  may  be  offered— a  person  who  commits  a  felony  or 
other  infamous  crime  within  the  State  and  who  has  fled  out  of  the  jurisdic- 
tion thereof,  or  concealed  himself  within  the  State  to  avoid  arrest,  or  who, 
having  been  convicted,  has  escaped  and  cannot  otherwise  be  apprehended. 

1.  Definition  of:  A  reward  is  a  recompense  or  premium  offered  by  the 
Governor  or  an  individual  in  return  for  special  or  extraordinary  services 
to  be  performed. 

2.  To  whom  made:  The  offer  or  reward  may  be  either  to  a  particular 
person,  or  class  of  persons,  or  to  any  and  all  persons  complying  with  its 
terms.  Prior  to  1913  a  duly  qualified  officer  was  not  entitled  to  a  reward. 
Maljyass  v.  the  Governor,  70  N.  €.,  130.  Since  1913,  however,  such  ofiicers 
are  entitled  to  the  reward,  subject  to  certain  provisos  contained  in  the  act, 
section  4555  of  C.  S. 

3.  Nature  of:  It  is  an  offer  to  contract  upon  the  conditions  stated  in  the 
offer.  It  becomes  a  binding  contract  when  some  person  within  the  class  to 
whom  it  is  offered  acts  upon  it  and.  performs  the  conditions  stated  in  the 
offer.  One  who  offers  a  reward  has  the  right  to  prescribe  whatever  terms 
he  may  see  fit,  and  these  terms  must  be  complied  with  before  any  contract 
arises  between  him  and  the  claimant,  though  if  the  performance  substau' 
tially  corresponds  with  the  terms  of  the  offer,  it  will  generally  be  sufficient. 
The  terms,  however,  upon  which  the  Governor  may  offer  a  reward  are  con- 
tained in  and  limited  by  the  statute  above  referred  to. 

4.  Action  for  reward:  In  an  action  for  a  reward,  the  burden  of  proof  is 
upon  the  claimant,  and  where  the  reward  was  offered  for  the  conviction  of  a 
criminal,  the  record  of  the  court  wherein  the  conviction  was  had  is  com- 
petent and  prima  facie  evidence. 

5.  The  cases  in  North  Carolina  which  have  dealt  with  rewards  are:  Hite 
■v.  Goodman,  21  N.  C.,  364:  Currie  v.  Wendell,  33-361;  Washburn  v.  Humph' 
Ties,  35-88;  Malpass  v.  Governor,  ut  supra. 


Directors  of  N.  C.  Railroad  and  A.  and  N.  C.  Ratt.ro ad — Appointment. 

June  27, 1921. 
nis  Excellency,  Governor  Morrison,  Raleigh,  N.  C. 

Dear   Governor: — In   reply  to   your   request   of   the   25th   of   June   as   to 
number  of  directors  to  be  appomte^-hy~yOu~'T^f^th-i5~NOTth~tra:fOtina  Rail- 
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road  Company  and  for  the  Atlantic  and  North  Carolina  Railroad  Company, 
I  beg  to  say  that  under  the  Act  of  1852,  ratified  25th  of  December,  1852, 
being  an  act  to  amend  the  act  to  incorporate  the  North  Carolina  Railroad 
Company,  it  is  provided  in  section  2  that  the  affairs  of  the  company  shall 
be  managed  and  directed  by  a  general  board  to  consist  of  twelve  directors, 
eight  of  whom  shall  be  appointed  annually  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Council  of  State,  and  may  be  removed  in 
like  manner;  provided  that  no  one  not  being  a  bona  fide  stockholder  shall 
be  one  of  the  directors.  You  are,  therefore,  entitled  to  appoint  eight  di- 
rectors of  the  North  Carolina  Railroad  Company,  and  this  being  more  than 
a  majority  of  the  board,  they  elect  officers  of  the  company,  to-wit:  Presi- 
dent, secretary  and  treasurer  and  attorney.  I  do  not  have  a  copy  of  the 
lease  of  the  North  Carolina  Railroad  to  the  Southern,  but  I  recall  the  fact 
that  the  lessee  pays  a  certain  amount  which  is  included  in  the  rental  for 
the  payment  of  the  organization  expenses  of  the  North  Carolina  Railroad. 
I  think  this  amount  is  $6,000.  The  directors  are  also  entitled  to  free 
transportation  on  the  North  Carolina  Railroad. 

In  regard  to  the  directors  of  the  Atlantic  and  North  Carolina  Railroad 
Company,  the  charter  of  that  company  provides  that  the  affairs  of  the 
company  shall  be  managed  and  directed  by  a  general  board  to  consist  of 
eight  directors  to  be  elected  by  the  stockholders  from  among  their  num- 
ber, but  it  is  provided  that  the  Governor  appoints  the  proxy  to  vote  the 
stock  of  the  State  in  that  railroad,  and  as  the  State  controls  more  than  a 
majority  of  the  stock,  the  proxy  of  the  State  controls  the  election  of  the 
directors,  who  in  turn  elect  the  officers  of  the  corporation.  I  think  this 
covers  your   inquiry. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Emergency  Judges  Pkacticing  Law 

September  29, 1921. 
Hon.  Cameron  Morrison,  Governor,  Raleigh,  N.  G. 

Dear  Sir: — You  ask  this  office  to  investigate  whether  or  not  the  emergency 
judges  provided  for  in  chapter  125,  Public  Laws  1921,  may  practice  law. 
We  have  investigated  the  matter  carefully  and  can  see  no  reason  why 
they  should  not  in  all  courts  except  that  over  which  they  are  in  an  emer- 
gency called  upon  to  preside.  We  have  no  statute  in  North  Carolina  which 
prohibits  judges  of  the  Superior  Court  from  practicing  law  in  other 
courts.  The  custom,  as  well  as  the  propriety,  of  the  matter  has  prevented 
them  from  attempting  to  practice  in  such  other  courts.  Their  oath  of 
otB.ce  would  prevent  them  from  being  interested  as  adviser  or  attorney 
in  any  case  which  they  are  to  hear  as  judge.  Section  11  of  Article  IV 
of  the  Constitution  plainly  contemplates  that  the  emergency  judges  therein 
provided  for  exercise  judicial  functions  only  while  they  are  acting  as  judges, 
and,  consequently,  they  may  practice  law  under  the  limitations  set  out 
above. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  THE  SECRETARY  OF  STATE 


Consolidated  Statutes — Distkibution  op 

January    15,    1921. 
Hon.  J.  Bryan  Grimes.  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir: — Your  letter  of  January  13th  to  this  office  was  for  some  reason 
delayed  in  transmission.  We  received  it  this  morning.  You  ask  how 
many  sets  of  the  Consolidated  Statutes  you  are,  under  the  statute,  to  trans- 
mit to  the  Supreme  Court.  Section  9,  chapter  238,  Public  Laws  of  1919, 
requires  you  to  distribute  one  set  each  to  those  to  whom  the  public  laws 
are  now  distributed.  The  distribution  of  public  laws  is  regulated  by 
section  7663  of  the  Consolidated  Statutes.  Among  others  you  are  required 
to  send  one  set  each  for  the  Supreme  Court  justices.  This  set  is,  in  our  opinion, 
the  individual  property  of  each  of  said  judges  by  reason  of  the  fact  that 
each  is  now,  at  the  time  of  distribution,  an  incumbent  of  that  office.  You 
are  required  further  to  send  eleven  copies  for  the  Supreme  Court  library — • 
sixteen  in  all.  The  Attorney-General  is  also  entitled  to  a  set  individually 
as  incumbent  of  that  office.  Section  7663  requires  you  also  to  deposit  two 
sets  in  the  office  of  each  department  of  the  State  Government.  We  con- 
strue the  term  "Department"  as  therein  used  as  referring  to  the  Executive 
Departments  ■  of  the  Government  established  by  the  Constitution  itself. 
Consequently  two  sets  are  to  be  deposited  in  the  office  of  the  Attorney-Gen- 
eral in  addition  to  the  set  transmitted  to  him  personally  as  incumbent  of 
the  office.  As  Mr.  Haywood,  the  librarian  of  the  Supreme  Court,  has  been 
distributing  these  sets  to  the  Attorney-General's  office  as  well  as  to  the 
judges  and  depositing  them  in  the  Supreme  Court  Library,  he  is  entitled 
to  nineteen  in  all. 

Frank  Nash. 
,         Assistant  Attorney-General. 

Corporation — Amendment  of  Charter 

January  17,  1921. 
Hon.  J.  Bryan  Grimes,  Sec7'etary  of  State,  Raleigh,  N.  C. 

Dear  Sir: — We  have  considered  the  letter  of  Mr.  R.  D.  Douglas  to  your 
office,  dated  January  15,  1921. 

The  Consolidated  Statutes,  section  1131,  expressly  authorizes  amend- 
ments to  the  charter  of  a  corporation,  whether  organized  under  a  special 
act  or  general  laws.  If  the  stockholders  have  the  notice  for  the  time  pro- 
vided by  the  by-laws,  if  they  provide  any  time,  or  ten  days  otherwise,  of 
the  purpose  of  the  meeting,  they  may  act  upon  an  amendment  to  the  char- 
ter, whether  it  happens  to  be  at  the  annual  meeting  or  at  a  call  meeting. 
The  statute  intends  that  they  should  have  specific  notice  of  the  proposition 
to  amend. 

We  return  herein  the  letter  to  you  of  Mr.  Douglas. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Corporation — Cancexi^ation  of  Charter 

January  22,  1921. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir:  — 

In  re:  Banner  Mfg.  Co. 

In  reply   to  yours   of  January   21. 

You  state:  "On  December  23,  1919,  the  Corporation  Commission  certified 
to  this  office  the  name  of  the  Banner  Manufacturing  Company,  for  failure 
to  file  report,  and  directed  that  the  charter  be  cancelled  as  provided  in 
section  82,  subsection  17,  of  the  Revenue  Act. 

"As  required  under  the  same  section,  the  Secretary  of  State  sent  notice 
to  the  Banner  Manufacturing  Company.  However,  the  notice  was  sent  to 
Elkin,  N.  C,  instead  of  Mt.  Airy.  The  Corporation  Commission  certified  to 
this  office  the  name  of  the  Banner  Manufacturing  Company,  Elkin,  N.  C, 
whereas  it  should  have  been  Mt.  Airy. 

"The  notice  sent  by  us  to  the  Banner  Manufacturing  Company,  Elkin,  N. 
C,  was  returned  unclaimed  by  the  postmaster." 

The  statute  upon  which  your  action  was  based  is  as  follows: 

"Section  82  (17).  If  a  corporation,  wherever  organized,  re- 
quired by  the  provisions  of  this  act  to  file  any  report  or  return 
or  to  pay  any  tax  or  fee,  either  as  a  public  utility  or  as  a  cor- 
poration, organized  under  the  laws  of  this  State  for  profit,  or 
as  a  foreign  corporation  for  profit  doing  business  in  this  State 
and  owning  and  using  a  part  or  all  of  its  capital  or  plant  in  this 
State,  or  as  a  sleeping  car,  freight  line,  or  equipment  company, 
fails  or  neglects  to  make  any  such  report  or  return  or  to  pay 
any  such  tax  or  fee  for  ninety  days  after  the  time  prescribed 
in  this  act  for  making  such  report  or  return  or  for  paying  such 
tax  or  fee,  the  Commission  shall  certify  such  fact  to  the  Sec- 
retary of  State.  The  Secretary  of  State  shall  thereupon  cancel 
the  articles  of  incorporation  of  any  such  corporation  which  is 
organized  under  the  laws  of  this  State  by  appropriate  entry 
upon  the  margin  of  the  record  thereof,  or  cancel  the  certificate 
of  authority  by  any  such  foreign  corporation  to  do  business 
in  this  State,  by  proper  entry.  Thereupon  all  the  powers,  priv- 
ileges, and  franchises  conferred  upon  such  corporation  by  such 
articles  of  incorporation  or  by  such  certificate  of  authority  shall 
cease  and  determine.  The  Secretary  of  State  shall  immediately 
notify  such  domestic  or  foreign  corporation  of  the  action  taken 
by  him." 

You  will  observe  that  this  statute  is  mandatory  in  its  provisions.  You 
have  no  option  in  the  matter,  but  must  cancel  the  articles  of  incorpora- 
tion as  therein  provided.  As  we  interpret  the  act,  the  failure  to  address 
the  notification  to  the  proper  office,  whereby  the  corporation  whose  ar- 
ticles were  cancelled,  failed  to  receive  the  notification,  does  not  affect  the 
cancellation  except   in  the  following   particulars:  , 

(a)  The  penalty  provided  in  section  82,  subsection  18,  for  the  exercise 
of  its  franchise  after  such  cancellation  would  not  apply  until  actual  no- 
tification. 
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(b)  The  two  years  within  which  such  corporation,  upon  complying  with 
the  conditions  set  out  in  section  82,  subsection  19,  could  be  reinstated  would 
not  begin  to  run  until  the  corporation  was  notified. 

We  think,  then,  that  the  only  way  the  Banner  Manufacturing  Company 
can  be  reinstated  as  a  corporation,  is  by  complying  with  the  provisions  of 
section  82,  subsection  19,  of  chapter  90,  Public  Laws  1919. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Consolidated  Statutes — Justices  of  the  Peace 

February  4,  1921. 
Hon.  J.    Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  G. 
Attention  Mr.  Denmark: 
Dear  Sib: — You  state  that  certain  justices  of  the  peace  claim  the  right 
to  receive  the  annotated  edition  of  the  Consolidated  Statutes  under  section 
9  of  chapter  238,  Public  Laws  of   1919,   and  Consolidated   Statutes   section 
7663.    If  it  were  possible  to  conceive  of  the  Legislature's  being  so  utterly 
regardless  of  economy  as  to  put  the  State  to  this  enormous  expense,  sec- 
tion 9  standing  alone  would  give  some  plausibility  to  this   claim.    But  it 
does  not  stand  alone,  and  construed  in  connection  with  the  rest  of  the  chap- 
ter, particularly  section  3  thereof,  there  is  no  basis  at  all  for  the  claim. 
There  was  a  special  edition  prepared  for  the  justices  of  the  peace,  and  it 
has  been   distributed   to   them.     The   Legislature,   we   think,   evidently   in- 
tended this  as  the  only  edition  which  they  should  receive. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Foreign  Corpc(eation — Doing  Business 

February  7,   1921. 
Hon.  J.  Bryan  Grimes.  Secretary  of  State,  Raleigh,  N.  C. 

Dear  ,Sir: — You  enclose  letter  of  the  Heater  Company  to  you  and  ask 
whether  in  the  opinion  of  this  office  the  said  Heater  Company  must  domes- 
ticate in  this  State  upon  its  statement  of  facts  as  follows: 

"We  ship  goods  on  consignment  to  the  Langley  Sales  Company 
at  Greensboro,  and  the  business  there  i&  carried  on  under  their 
name.  They  act  both  as  sales  agents,  accepting  orders  in  their 
own  name  for  goods  which  are  charged  direct  to  th.em,  and 
likewise  accept  orders  in  our  name  they  might  deliver  out  of 
stock  which  they  carry  at  Greensboro,  or  which  we  might  ship 
direct  from  Utica,  they  being  paid  an  such  transactions  in  the 
form  of  a  commission  on  the  sales." 

The  Supreme  Court  of  the  State  has  not  as  yet  distinctly  defined  the 
term  "doing  business"  in  our  domestication  statute.  C.  S.  1181.  It  is 
clear  that  if  a  foreign  corporation  establishes  an  agency  in  this  State 
to  sell  its  goods  and  those  goods  are  delivered  in  part  or  wholly  to  the 
purchaser  from  the  stock  of  the  agency,  the  corporation  would  be  doing 
business  within  the  State  and  must,  therefore,  qualify  under  section  1181. 
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If,  however,  that  is  not  the  case,  but  orders  are  taken  by  an  agent  within 
the  State  and  filled  at  its  home  office,  the  corporation  dealing  directly 
with  the  purchaser  and  shipping  the  goods  to  him  would  be  engaged  in 
an  interstate  transaction,  and  that  could  not,  except  in  rare  instances, 
be  regulated  by  the  State.  If  the  resident  agent  is  a  factor,  or  commission 
merchant,  and  the  foreign  corporation  consigns  its  goods  to  this  com- 
mission merchant  to  be  sold  by  him  upon  a  commission,  the  foreign  cor- 
poration would  not,  it  seems,  be  doing  business  within  the  State,  in  such 
way  as  to  require  it  to  be  domesticated.  Butler  Shoe  Co.  v.  U.  S.  Ruhher  Co., 
156  Fed.  Rep.,  p.  1;   In  re  Monongahela  Distilling  Co.,  186  Fed.  Rep.,  220. 

Assuming  that  the  above  statement  made  by  the  Heater  Company  is 
true,  and  that  the  Langley  Sales  Company  sells  the  goods  on  commission, 
we  think  that  their  principal  would  not  be  doing  business  in  the  State 
within  the  meaning  of  our  statute.  Perhaps  it  would  be  well  to  inquire 
whether  the  Langley  Sales  Company  have  a  license  as  commission  mer- 
chants under  section  38  of  the  Revenue  Act,  chapter  90,  Public  Laws  1919 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Statute — Clerical  Ekror 

March    10,    1921. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh  N.  C. 

Dear  Sir: — You  ask  my  opinion  as  to  whether  or  not  you  would  be 
justified  in  correcting  the  clerical  error  in  the  enrolled  bill  entitled  "An 
Act  to  provide  for  uniform  registration  books  in  the  city  of  Charlotte."  The 
original  bill  with  all  of  its  stamps  showing  its  enactment  by  the  Legisla- 
ture at  the  session  of  1921  in  section  two  provides  "That  the  County  Board 
of  Elections  for  Mecklenburg  County."  The  enrolled  bill  provides  "The 
County  Board  of  Education  for  Mecklenburg  County."  It  is  manifest  from 
the  context  of  the  act  itself  that  the  word  "education"  in  the  above  quota- 
tion is  a  clerical  error  and  was  intended  to  be  "elections."  You  are  the 
official  custodian  of  the  original  bills  enacted  by  the  Legislature  into  laws, 
and  under  the  decision  of  the  Supreme  Court  of  this  State,  I  think  you 
have  the  power  and  authority  to  correct  a  mere  clerical  error.  The  courts 
certainly  have  this  power,  and  in  a  case  where  the  clerical  error  is  so 
manifest  as  in  this  case,  I  think  you  have  the  power  to  correct  it. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Foreign    Corporation — License — Domestication 

March  28, 1921. 
Hon.  J.  Bryan  Grimes.  Secretary  of  State,  Raleigh,  N.  C. 
Dear   Sir: — In  reply  to   yours   of   March   2'9th. 

This  office  has  invariably  ruled  that  where  a  statute  requires  a  particular 
department  of  the  State  government  to  license  a  foreign  corporation  to  do 
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a  specific  business  in  ttie  State  of  North  Carolina,  such  corporation,  if 
licensed  by  said  department  to  do  this  business,  need  not  domesticate  un- 
der section  1181  of  the  C.  S. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Women  as  Jurors 

April  5,  1921. 
Miss    Mina^^ie   Bagwell,    Coriwration    Clerk,    Office    of    Secretary    of    State, 
RaleigJi,  North  Carolina. 

Dear  Miss  Bagwell: — Your  letter  of  April  4th  enclosing  copy  of  House 
Bill  209,  Senate  Bill  322,  being  "An  Act  to  declare  certain  words  designating 
offices  or  positions  as  words  of  common  gender  when  applied  to  the 
holder  of  the  office  or  position,  whether  the  holder  be  male  or  female,"  is 
received.  You  ask  my  opinion  if  under  this  act  women  may  serve  on 
juries.  I  beg  to  inform  you  that  in  my  opinion  this  act  confers  no  power 
upon  any  person,  man  or  woman,  not  vested  in  such  man  or  woman  under 
the  Constitution  and  laws  of  this  State.  It  is  simply  what  we  call  a 
clesignatio  personarum.  If  women  should  at  any  time  be  eligible  to  serve 
on  the  jury,  then  lawyers  and  judges,  addressing  the  jury  so  composed, 
would  still  address  them  as  now  instead  of  "Ladies  and  Gentlemen"  of 
the  jury,  and  if  they  should  be  eligible  to  sit  on  the  grand  jury  the  bills 
of  an  indictment  would  still  read  "The  jurors  for  the  State  present"  instead 
of  "The  jurors  and  juresses  of  the  State  present." 

I  prepared  this  bill  in  order  to  simplify  legal  phraseology  and  if  in  the 
future  it  should  be  made  competent  for  women  to  serve  upon  juries  or 
if  it  should  be  held  by  the  courts  that  women  are  competent  to  sit  on 
juries,  then  the  above  difficulties  would  be  avoided.  It  infrequently  hap- 
pens that  a  testator  appoints  a  man  and  a  woman  to  execute  his  will  and 
we  have  to  describe  them  in  all  proceedings  as  executor  and  "executrix," 
and  frequently  it  happens  that  a  woman  is  appointed  to  administer  the 
estate  of  the  deceased  person  and  we  have  to  call  her  "administratrix,"  and 
when  there  are  two  women  we  have  to  call  them  "administratrixes,"  which 
is  rather  bunglesome  and  difficult  of  pronunciation. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Statute — Correction  of  Journal 

April  27, 1921. 

Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir: — The  Legislature  at  its  recent  session  attempted  to  revise, 
amend  and  re-enact  the  Municipal  Finance  Act.  The  bill  was  of  such  a 
character  as  to  require  its  enactment  in  accordance  with  Article  2,  section  14, 
of  the  Constitution.  The  House  Journal  shows  that  it  passed  properly 
and  constitutionally  the  various  readings  in  that  body.  The  Senate  Jour- 
nal shows  that  it  passed  its  several  legal  and  constitutional  readings  in 
that  body,  the  ayes  and  noes   being  taken  and   entered  upon  the  journal 
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on  its  second  and  third  readings.  It  appears  from  the  Senate  Journal, 
however,  that  after  tlie  bill  had  passed  its  third  reading  in  accordance  with 
the  Constitution,  on  motion  of  Senator  Varser,  the  vote  upon  which  it 
passed  its  third  reading  was  reconsidered.  Thereupon  Senator  Sams  offered 
an  amendment,  which  was  adopted  and  the  bill  then  passed  its  third 
reading.  There  is  no  entry  of  the  ayes  and"  nays  upon  this  passage  of  the 
bill  as  amended.  The  original  bill  itself  has  stamped  on  it  by  the  prin- 
cipal clerk  of  the  Senate  this  entry:  "Passed  third  reading,  ayes  43  and 
nays  none,"  while  between  the  words  "reading"  and  "ayes"  is  written  with 
a  pen  "as  amended." 

Article  2,  section  14,  of  the  Constitution,  provides  as  follows: 

"No  law  shall  be  passed  to  raise  money  on  the  credit  of  the 
State  or  to  pledge  the  faith  of  the  State,  directly  or  indirectly, 
for  the  payment  of  any  debt,  or  to  impose  any  tax  upon  the  peo- 
ple of  the  State,  or  to  allow  the  counties,  cities  and  towns  to  do 
so,  unless  the  bill  for  the  purpose  shall  have  been  read  three 
several  times  in  each  House  of  the  General  Assembly,  and  passed 
three  several  readings,  which  readings  shall  liave  been  on  three 
different  days,  and  agreed  to  by  each  House  respectively  and 
unless  the  yeas  and  nays  on  the  second  and  third  readings 
of  the  bill  shall  have  been  entered  on  the  journal." 

The  Supreme  Court  has  repeatedly  held  that  the  provisions  of  this  sec- 
tion are  mandatory,  and  that  a  statute  of  the  character  therein  defined 
is  void  if  not  enacted  in  accordance  with  them.  It  is  obvious  that  the  defect 
in  the  enactment  of  this  law  was  in  the  failure,  if  the  journal  speaks 
the  truth,  to  call  and  enter  upon  the  journal  the  ayes  and  nays  after  the 
bill  had  been  reconsidered  and  after  it  had  been  amended. 

In  Cushlng,  Law  and  Practice  of  Legislative  Assemblies,  9th  Ed.,  section 
12'65-,  it  is  said,  with  reference  to  motions  to  reconsider  a  vote: 

"If  this  motion  prevails,  the  effect  of  the  vote  in  question  is 
abrogated,  and  the  matter  stands  before  the  assembly  in  pre- 
cisely the  same  state  and  condition,  and  upon  the  same  ques- 
tion, as  if  the  vote,  which  has  been  ordered  to  be  reconsidered, 
had  never  been  passed." 

The  same  statement  is  contained  in  section  1278,  where  it  is  said: 

"When  a  motion  to  reconsider  prevails,  it  *  *  *  entirely 
abrogates  the  vote  passed  on  the  question,  which  is  thereby  or- 
dered to  be  reconsidered." 

It  was  necessary,  then,  in  order  to  comply  with  section  14,  that  the  ayes 
and  nays  should  have  been  taken  and  recorded  in  the  journal  upon  the 
passage  of  the  bill  after  it  had  been  amended.  The  journal,  being  a  record 
which  the  Constitution  requires  the  Legislature  to  keep,  in  itself  imports 
verity,  and  under  ordinary  conditions  can  be  amended  so  as  to  make  it 
speak  the  truth  only  by  the  Legislature  itself.  See  Commissioners  v.  Bank, 
152  N.  C,  387. 
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It  appearing,  however,  from  the  entry  on  the  original  bill  that  a  roll 
call  was  had  on  the  passage  of  the  bill  as  amended  on  its  third  reading 
with  the  result  43  ayes  and  nays  none,  you  inquire  whether  you,  as 
custodian  of  the  record,  have  authority  to  permit  the  chief  clerk  to  amend 
the  journal  so  as  to  make  it  accord  with  the  entry  on  the  bill  itself.  We 
are  clearly  of  the  opinion  that  you  have  no  such  authority.  It  is  only 
necessary  to  state  one  reason,  among  several  which  exist,  why  you  do 
not  have  this  authority.  The  section  above  quoted  requires  the  yeas  and 
nays  on  the  second  and  third  reading  of  the  bill  to  be  entered  on  the  jour- 
nal. This  necessitates  the  entry  of  the  names  of  those  voting  aye  and  the 
names  of  those  voting  no,  if  there  are  any.  From  the  entry  on  the  bill 
alone,  you  could,  by  no  possibility,  be  certiiied  of  the  names  of  those 
who  voted  aye  and  the  names  of  those  who  voted  no. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Foreign  Corporation — Stock  No  Par  Value — Domestication 

May  2,  1921. 
Messes.  Aemistead  Jones  &  Son,  Attorneys  at  Law,  Raleigh,  N.  C. 

Dear  Sirs: — In  reply  to  yours  of  April  in  regard  to  the  Samuel  Stores, 
Incorporated. 

The  ruling  of  the  Attorney-General's  office  that  a  foreign  corporation, 
whose  capital  stock  has  no  par  value,  could  enter  the  State  only  upon  pay- 
ment of  $250.00  was  based  upon  necessity  as  the  law  was  then.  As  you  know, 
the  statute  provides  that  such  corporation  shall  pay  to  the  Secretary  of 
State  for  the  use  of  the  State  20  cents  for  each  $1,000  of  the  total  amount 
of  the  capital  stock  authorized  to  be  issued  by  such  corporation,  but  in 
no  case  less  than  $25.00  and  no  more  than  $250.00,  and  also  a  filing  fee  of 
$5.00.  As  you  know  also,  prior  to  the  recent  statute  which  we  hereinafter 
quote,  a  corporation  could  not  be  incorporated  in  North  Carolina  unless 
the  amount  of  the  total  authorized  capital  stock,  number  of  shares  into 
which  it  is  divided,  the  value  of  each  share,  etc.,  are  stated  in  its  certifi- 
cate of  incorporation.  There  was  no  such  thing,  then,  in  North  Carolina 
as  a  corporation  formed  for  commercial  purposes  with  stock  having  no  par 
value.  When  a  foreign  corporation  presented  itself  for  domestication  in 
the  State,  without  having  any  par  value  to  its  stock,  it  was  claiming  a 
privilege  to  do  business  in  the  State  with  capital  stock  upon  wliich  a  domes- 
tic corporation  could  not  be  organized.  There  was  no  way  for  the  Secre- 
tary of  State  to  ascertain  the  value  of  such  stock,  so  he  was  instructed 
by  this  office  to  charge  a  fee  of  $250.00. 

The  recent  act  of  the  Legislature,  chapter  116,  Public  Laws  of  1921,  in 
section  5,  provides  as  follows: 

"The  tax  upon  the  certificate  of  incorporation,  or  extension 
or  renewal  of  corporate  existence,  or  increase  of  capital  stock 
without  nominal  or  par  value,  shall  be  the  same  as  if  each 
share  of  stock  had  a  par  value  or  face  value  of  one  hundred 
doll?.rs." 
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You  will  perceive  from  this,  then,  that  there  are  30,000  shares  of  com- 
mon stock  of  the  Samuel  Stores,  Inc.,  in  addition  to  the  4,000  of  preferred 
stock.  This  makes  34,000  shares.  Upon  these,  in  accordance  with  the  recent 
act,  the  fee  for  domestication  should  be  calculated.  At  the  time  we  re- 
cently reaffirmed  the  ruling  of  this  office  imade  on  May  10th,  1918,  we 
were  unaware  of  the  ratification  of  the  act  quoted  above.  Indeed,  we  were 
informed  that  it  had  failed  on  its  third  reading  in  one  of  the  houses,  and 
as  a  matter  of  fact  the  journal  so  shows.  Last  Friday,  however,  we  dis- 
covered that  it  was  ratified  March  9th,  1921.  As  you  know,  our  court  has 
held  that  the  journal  can  be  resorted  to  to  contradict  a  ratification  by  the 
presiding  officers  only  when  the  bill  is  of  such  a  character  as  to  require 
the  several  readings  as  provided  in  Article  2,  section  14  of  the  Consti- 
tution. So  this  bill  is  undoubtedly  now  and  has  been  since  March  9,  a  law 
of  this  State. 

We  are  sending  copy  of  this  letter  to  the  Secretary  of  State. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Cooperative  Association — ^Chartee 

June  22,  1921. 
Hon.  J.  Eryan  Grimes,  Secretary  of  State,  RaIeigJi„  N.  C. 
Attention  Miss  Bagwell: 
Dear    Sir: — We    think    all    the    certificates    sent    to    you    of    cooperative 
associations   should   have   the  word    "cooperative"   in  their   title.     We  have 
before   advised   you   that   the   provisions   of  the   statute   requiring   ordinary 
corporations   to    end   with   the   word    "company,"    "corporation,"    or    "incor- 
porated," do  not  apply  to   these  cooperative  associations.     They  have   con- 
ferred upon  them  special  privileges  and  the  Legislature  has  provided  a  spe- 
cial way  by  which  they  may  be  organized.     We  think  it  is  a  clear  intent  of 
this  act  that  the  word  "cooperative"  should  appear  in  the  title  of  the  asso- 
ciation. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Motor  Vehicles — License  Plates — Mortgages 

September  24,  1921. 
Hon.  J.  Bryan  Grimes,  Secretary  of  State,  Raleig\  N.  C. 

Attention  Mr.  J.  E.  Sawyer — In  reply  to  yours  of  September  22. 

You  state  that  the  local  Morris  Plan  Company  has  been  compelled  to 
take  into  its  possession  certain  motor  vehicles  that  it  may  enforce  a  mort- 
gage held  by  it  upon  these  vehicles.  From  them  the  mortgagor  has  re- 
moved the  license  plates  and  you  wish  to  know  whether  the  Morris  Plan 
Company  can  operate  these  cars  without  obtaining  a  new  license  plate 
for  each  car. 

We  think  it  clear  that  if  any  officer,  agent  or  employee  of  the  company 
operates  a  car  for  his  or  their  private  purposes,   it  is  done  subject  to  the 
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requirement  that  a  license  plate  should  be  put  upon  each  car.  As  mortga- 
gee, the  Morris  Plan  Company  takes  these  cars  into  its  possession  under 
the.  authority  contained  in  the  power  of  sale  given  it  by  its  former  owner. 
That  requires  a  sale  of  the  cars  after  20  days'  advertisement.  During  this 
period  it  has  no  right  or  authority  to  operate  them  at  all  except  for  im- 
mediate demonstration  purposes  at  the  auction  sale.  It  may  sell  these  cars 
to  realize  its  money  out  of  them  without  taking  out  a  dealer's  license 
under  section  72  of  the  Revenue  Act.  Not  being  a  dealer  then,  it  cannot 
avail  itself  of  the  dealer's  license  plate  without  subjecting  itself  to  the 
license  tax  of  section  72  of  the  Revenue  Act.  It  is  not  possible  to  define 
definitely  how  far  such  mortgagees  may  go  in  demonstrating  the  car.  We 
think,  however,  that  any  use  of  the  car  must  be  confined  to  that  which 
demonstrates  it  to  one  who,  the  Company  knows,  is  a  proposed  purchaser 
at  the  mortgage  sale.  Indiscriminate  demonstration  would  result  in  the 
company's  being  compelled  to  put  ordinary  license  plates  upon  the  cars. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 

Foreign  Corporation — Doing  Business 

September  28,  1921. 
Hon.  J.  Bryan  Grimes.  Secretary  of  State,  Raleigh,  N.  C. 

Dear  Sir: — We  have  considered  the  letter  of  Mr.  Samuel  Spyker  to  you 
dated  September  24,  1921.  If  the  American  Dealers'  Corporation  does  the 
business,  described  by  Mr.  Spyker  in  his  letter,  through  the  mails  or  through 
traveling  men  who  sell  goods  without  its  establishing  an  office  in  this 
State  for  the  purpose  of  transacting  the  business,  in  our  opinion,  the  com- 
pany would  not  have  to  domesticate  in  the  State,  it  being  engaged  in  inter- 
state commerce.  If,  however,  it  establishes  an  office  in  the  State,  it  should 
domesticate  under  our  statute. 

Yours  very  truly,  James  S.  Manning, 
Attorney-General. 

B.  AND  L.  Association — Incorporation 
Hon.  J.  Bryan  Grimes.  Secretary  of  State,  Raleigh,  N.  C. 
Attention  Miss  Bagwkex:  — 

In  re:  LilUngton  Building  and  Loan  ComjKiny. 
It  is  very  clear,  we  think,  that  if  the  above  company  desires  to  incor- 
porate as  a  building  and  loan  company,  it  must  do  so  under  chapter  93  of 
the  C.  S.  If  it  desires  to  do  a  real  estate  and  insurance  business,  it  must 
incorporate  under  chapter  22,  and  with  a  different  name  from  that  above. 
The  person  who  drew  the  certificate  for  this  company  was  probably  inad- 
vertent to  the  provision  of  section  5169  of  the  Consolidated  Statutes,  as 
follows:  "It  shall  be  unlawful  for  any  corporation,  company,  society,  or 
association  doing  business  in  this  State  not  so  conducted  to  use  in  its 
corporate  name  the  term  'building  and  loan  association'  or  'building  as- 
sociation,' or  in  any  manner  or  device  to  hold  themiselves  out  to  the  public 
as  a  building  and  loan  association." 

We  return  herewith  the  above  certificate. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Raileoads — Extension  of  Charter 

October  31.  1921. 
Hon.  J.  Bryan  Grimes.  Secretary  of  State,  Raleigh,  N.  C. 
Dear  Sir:  — 

In   re:     Application    Graham    County   Railroad    Company    to    extend 
Charter. 
Prior  to  1919  the  following,  which  is  now  section  3456  of  the  Consolidated 
Statutes,   was  the  law   governing   forfeiture   of  railroad   charters   for   non- 
users: 

"If  any  railroad  corporation  shall  not,  within  three  years  after 
its  articles  of  association  are  filed  and  recorded  in  the  office  of 
the  Secretary  of  State,  or  the  passage  of  its  charter,  begin  the 
construction  of  its  road  and  expend  thereon  ten  per  cent  of  the 
amount  of  its  capital,  or  shall  not  finish  the  road  and  put  it  in 
operation  in  ten  years  from  the  time  of  filing  its  articles  of 
association  or  passage  of  its  charter  as  aforesaid,  its  corporate 
existence  and  powers  shall  cease." 

It  is  obvious  that  the  company  must  have  under  construction  its 
road  and  have  expended  thereon  ten  per  cent  of  the  amount  of  its  capital 
within  three  years  after  its  articles  of  association  are  filed  and  recorded 
in  the  office  of  Secretary  of  State,  or  if  it  had  a  legislative  charter,  within 
three  years  of  its  grant.  In  addition  to  this,  it  must  finish  the  road  and 
have  it  in  operation  Avithin  ten  years  of  its  charter. 

Section  3457  of  the  Revisal,  as  amended  by  chapter  184  of  the  Public 
Laws  of  1921,  reads  as  follows: 

"In  all  cases  where  railroad  companies  have  been  chartered 
by  an  act  of  the  General  Assembly  (or  the  charter  of  any  rail- 
road company  has  been  amended  by  act  of  the  General  As- 
sembly), during  or  subsequent  to  the  session  of  one  thousand 
nine  hundred  and  eleven,  but  where  construction  work  has  not 
begun  in  accordance  with  the  provisions  of  preceding  section 
(or  having  been  begun,  such  construction  work  has  not  been 
completed),  it  shall  be  lawful  for  and  the  duty  of  the  Secretary 
of  State,  upon  application  of  any  such  railroad  company  and 
the  payment  to  the  State  of  the  same  fees  as  provided  in  s3ction 
1218  of  the  Consolidated  Statutes,  to  extend  from  time  to  time 
for  periods  of  two  years,  the  time  within  which  to  begin  (or 
renew)  construction  work  as  required  by  the  preceding  section; 
and  the  fact  of  extending  the  time  by  the  Secretary  of  State 
as  herein  provided,  shall,  for  the  period  of  such  extension,  fully 
and  to  all  intents  and  purposes,  renew  corporate  existence  and 
corporate  powers  as  fully  as  the  same  are  conferred  in  the 
original  charter." 

The  Graham  Railroad  Company  was  granted  a  charter  by  the  General  As- 
sembly in  1905,  chapter  184,  Private  Laws  of  that  year.  By  chapter  2  43, 
Private  Laws  of  1909,  it  was  granted  two  years  from  March  3,  1909,  to 
organize.    Chapter  266,  Private  Laws  1911,  granted  the  railroad  an  extension 


72  BIENNIAL   EEPORT    OF   THE    ATTORNEY-GENERAL 

of  two  years  from  March  3,  1911,  within  which  to  begin  the  construction 
of  its  railroad.  Chapter  273,  Private  Laws  of  1915,  in  Section  6,  provides 
as  follows: 

"And  whereas,  said  Graham  County  Railroad  Company  has 
heretofore  been  duly  organized  by  its  incorporators  in  the  man- 
ner provided  in  chapter  one  hundred  and  eighty-four  of  the 
Private  Laws  of  one  thousand  nine  hundred  and  five  and  within 
the  time  provided  in  chapter  two  hundred  and  forty-three  of  the 
Private  Laws  of  one  thousand  nine  hundred  and  nine,  and  has, 
within  the  time  prescribed  by  chapter  two  hundred  and  sixty- 
six  of  the  Private  Laws  of  one  thousand  nine  hundred  and 
eleven,  commenced  the  construction  of  its  railroad  at  a  joint 
on  the  Tennessee  River  called  Fontana  and  connecting  with 
the  line  of  the  Southern  Railroad  built  from  said  town  of  Bush- 
nell  down  to  that  point  and  extending  therefrom  in  the  direction 
of  said  town  of  Robbinsville,  and  has  purchased  and  acquired 
a  large  amount  of  rolling  stock  for  operation  on  said  railroad, 
but  has  been  obliged  to  suspend  construction  for  want  of  funds, 
]  and  it  is  desired  that  its  acts  in  so  commencing  the  construc- 

tion of  its  railroad  be  ratified,  and  that  it  be  relieved  from  any 
forfeiture  or  penalties  for  suspension  of  said  construction: 
Therefore,  all  acts  of  the  Graham  County  Railroad  Company 
in  the  construction  of  its  railroad  as  aforesaid  are  hereby 
ratified  and  confirmed,  and  the  time  within  which  to  resume 
construction,  and  any  and  all  rights  granted  said  corp'>ration 
under  chapter  one  hundred  and  eighty-four  of  the  Private 
Laws  of  one  thousand  nine  hundred  and  five,  and  under  any 
of  the  acts  heretofore  amending  said  chapter,  are  hereby  ex- 
tended for  the  further  term  of  two  years  from  and  after  the 
date  of  the  ratification  of  this  act." 

As  the  Graham  Railroad  was  chartered  in  1905,  the  27th  day  of  February, 
and  a.s  the  ten  years  within  which  the  railroad  must  have  been  completed 
under  the  general  law,  had  expired  at  the  time  of  the  ratification  of  the 
foregoing  act  of  1915,  March  8th,  it  is  obvious  that  the  two  years'  extension 
of  time  carried  with  it  the  extension  of  the  ten-year  period  also,  not,  however, 
to  another  period  of  ten  years  from  March  8,  1915,  only  until  March  8.  1917. 
It  seems  that  it  did  not  get  any  further  extension  of  time  from  the  Legisla- 
ture. It  has,  therefore,  forfeited  its  charter,  and,  unless  it  has  a  remedy 
in  the  above  quoted  section  3457,  it  can  proceed  no  further.  We  think  that 
under  that  section  it  may  have  its  corporate  existence  extend-^d  for 
another  period  of  two  years,  and  consequently  advise  that  you  grant  its 
application. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Corporations — Trust  Company 

December  12,   1921. 
Hon.  J.  Bryan  Grimes.  Secretary  of  State,  Raleigh,  N.  C. 

Attention  Miss  Bagwell: — Referring  to  the  enclosed  application  to  in- 
corporate the  Southern  Trust  Company  at  Elizabeth  City,  North  Carolina, 
I  beg  to  advise 
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(1)  That  under  Section  1143  of  the  Revisal  as  amended  by  the  Banking 
Xiaw  of  1921,  it  being  section  81  of  an  act  entitled  "An  act  to  regulate 
banking  in  the  State  of  North  Carolina,"  etc.,  no  corporation  is  permitted 
to  use  the  words  "bank,  banking,  banker  or  trust"  as  a  part  of  its  name 
except  corporations  which  are  required  by  law  to  report  to  the  Corpora- 
tion Commission  or  Insurance  Commissioner.  This,  I  understand,  means, 
not  that  a  corporation  which  uses  in  its  name  the  words  above  quoted  has 
the  privilege  of  using  such  words  as  a  part  of  its  name  to  report  to  the 
Corporation  Commission,  but  that  no  corporation  can  use  as  a  part  of  its 
name  either  the  words  above  mentioned  unless  that  corporation  reports 
to  the  Corporation  Commission  or  to  the  Insurance  Commissioner. 

(2)  Turning  to  section  1035  of  the  Consolidated  Statutes,  Article  2,  cor- 
porations and  businesses  within  the  control  of  the  Corporation  Commis- 
sion, I  do  not  find  organized  for  the  purposes  named  in  this  proposed 
charter  of  the  Southern  Trust  Company,  that  it  is  one  of  the  businesses  or 
corporations  over  which  the  Corporation  Commission  has  supervision. 

(3)  Turning  to  section  6274  of  the  Consolidated  Statutes,  the  business 
proposed  to  be  done  by  this  Southern  Trust  Company  does  not  fall  within 
the  companies  enumerated  in  that  section  over  which  the  Insurance  Com- 
missioner has  supervision. 

There  is,  however,  an  individual  power  given  to  the  Southern  Trust  Com- 
pany, to-wit:  "To  act  as  executor,  administrator,  collector,  guardian,  re- 
ceiver, trustee,  and  in  any  and  all  other  fiduciary  capacities,"  which  may 
possibly  be  construed  to  qualify  it  as  a  fidelity  insurance  company  under 
section  6376  of  the  Consolidated  Statutes,  but  I  do  not  think  that  this 
charter  ought  to  be  granted  when  it  gives  or  purports  to  give  a  fidelity 
company  such  extended  powers.  If  the  company  proposes  to  do  the  business 
of  a  fidelity  insurance  company,  then  the  powers  in  this  charter  are  too 
broad  and  govern  too  many  matters,  some  of  which  are  not  at  all  pertinent 
to  or  relate  to  the  business  of  fidelity  companies,  though  some  are.  Take, 
for  instance,  the  enumeration  of  the  powers  to  be  granted  to  this  company 
in  paragraph  (a),  paragraph  (d),  paragraph  (f),  certainly  in  my  opinion, 
are  not  at  all  related  to  the  business  of  a  fidelity  insurance  company  or  a 
fidelity  trust  company,  and  I  do  not  advise  you  to  permit  a  company  that 
contemplates  engaging  in  the  business  of  a  fidelity  company  to  have  such 
powers  as  are  claimed  by  this  company.  You  will  find  that  the  Act 
■of  1921  amended  section  1143  by  including  corporations  under  the  super- 
vision of  the  Insurance  Commissioner. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Corporation — Dissolution — Proxy 

February   15,  1922. 
Hon.  J.  Bryan  Grimes,   Secretary  of  State,  Raleigh.  N.  C. 
Dear  Sir:  — 

In   re:     Representation    of   stockholders   dy  proxy   in   a   meeting   for 
dissolution. 

We  think  that  section  1182  of  Consolidated  Statutes  contemplates  actual 
Tiotice  of  a  meeting  called  for  the  purpose   of  dissolving  the   corporation, 
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but  unless  otherwise  provided  in  the  charter  or  by-laws  of  the  corporation^ 
each  stockholder  may  vote  by  proxy  in  such  meetings.  We  think,  however, 
that  a  general  proxy  would  not  be  sufficient  to  authorize  a  vote  of  the 
stockholders  in  such  meeting.  That  proxy  must,  we  think,  be  special.  See 
section  1173.  This  section  is  not  directly  controlling,  but  it  does  to  some 
extent  furnish  a  guide  in  such  matters. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Municipal  Finance  Act,  Extea  Session  1921 — Validity 

February  21,   1922. 
Miss  Minnie  Bagwell,  Secretary  of  State's  Office,  Raleigh,  N.  C. 

Dear  Miss  Bagwell: — Without  reciting  the  previous  entries  on  the 
journals  of  the  two  Houses  on  the  passage  of  the  Municipal  Finance  Act 
of  the  extra  session  of  1921,  it  appears  from  the  Senate  Journal  that, 
on  December  17,  19'21,  the  following  entries  were  made: 

"A  Special  Message  from  the  House  of  Representatives. 
Me.  Peesident:  — 

"It  is  ordered  that  a  special  message  be  sent  to  the  Senate, 
informing  that  Honorable  Body  that  the  House  of  Representa- 
tives has  passed  the  following  bills  and  resolutions  and  asks 
the  concurrence  of  your   Honorable  Body  therein: 

"■S.  B.  395,  H.  B.  59,  a  bill  to  amend  and  re-enact  the  Muni- 
cipal Finance  Act,  being  sections  2918  to  2969,  Consolidated 
Statutes  of  North  Carolina. 

Respectfully, 

Alex  Lassitee, 
Principal  Cleric  of  the  House. 

"Upon  motion  of  Senator  Swain,  the  bill  is  placed  upon  the 
Calendar." 

On  Monday,  December  19,  1921. 

Bills  and  resolutions  on  the  Calendar  were  taken  up  and 
disposed  of  as  follows: 

S.  B.  395,  H.  B.  59,  a  bill  to  amend  and  re-enact  the  Municipal 
Finance  Act,  being  sections  2918  to  2969,  Consolidated  Statutes 
of  North  Carolina. 

The  bill  passed  its  second  reading,  ayes  (naming  them)  30; 
nays  none. 

The  bill  takes  its  place  on  the  Calendar. 

It  is  contended  upon  this  that  the  Senate  Journal  does  not  show  a  first 
reading.  In  both  Houses,  however,  the  first  reading  of  a  bill  is  by  title  unless 
some  member  calls  for  its  reading  in  full.  It  plainly  appears  here,  we 
think,  that  this  bill  was  read  by  title  as  a  matter  of  fact  and  that  the 
Senate  treated  such  reading  as  the  first  reading,  though  that  fact  may 
not  have  been  specifically  entered  upon  the  journal.  Rule  21  of  the  Senate 
provides  as  follows:  "After  the  first  reading,  unless  a  motion  shall  be 
made  by  some  senator,  it  shall  be  the  duty  of  the  president  to  refer  the 
subject  matter  to  an  appropriate  committee."     Senator   Swain's  motion  to 
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place  the  bill  upon  the  Calendar  must  be  interpreted  in  the  light  of  this 
rule.  "Without  this  motion  it  would  have  been  the  duty  of  the  president 
to  refer  the  bill  to  a  committee.  With  his  motion  adopted  the  bill  was  placed 
upon  the  Calendar.  Thus  the  Senate  itself  interpreted  the  situation  then 
before  it  as  a  first  reading  of  the  bill.  It  carries  this  interpretation  with 
it  over  to  December  19th  and  then  puts  the  bill  upon  its  second  reading 
and  ayes  and  nays  are  properly  called  and  entered  upon  the  journal. 

It  seems  to  us  that  it  would  be  sticking  in  the  letter  and  disregarding 
the  spirit  and  reason  of  the  Constitution,  to  hold  that  this  was  not  a 
showing  upon  the  Journal  of  the  Senate,  of  a  first  reading  of  the  bill. 
And  there  is  nothing,  we  think,  in  Glenn  v.  Wray,  126  N.  C,  733,  or  the 
Chief  Justice's  opinion  rendered  to  the  extra  session,  which  at  all  confiicts 
with  this  interpretation  of  the  Journal  of  the  Senate. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


CoRPOEATiON — Cancellation  of  Articles 

February  24,   1922. 
Miss  Minnie  Bagwell,  C orjwj'atioti  Clerk,  Raleigh,  N.  C. 

Dear  Miss  Bagwell: — Referring  to  our  conversation  this  morning.  When 
the  articles  of  incorporation  of  any  corporation  are  cancelled  under  sub- 
section 17  of  section  82  of  the  Revenue  Act,  all  the  powers,  privileges  and 
franchises  conferred  upon  such  corporation  by  its  articles  or  by  its  certi- 
ficate of  authority,  if  it  is  a  foreign  corporation,  immediately  cease  and 
determine.  The  corporation,  however,  is  not  subject  to  the  fine  for  ex- 
ercising any  of  its  powers  after  the  articles  of  incorporation  are  thus  can- 
celled until  it  is  notified  by  the  Secretary  of  State  of  such  cancellation.  At 
any  time  within  two  years  it  may  renew  its  corporate  authorities  under 
sub-section  19  of  said  section  82  by  complying  with  the  provisions  of  such 
sub-section.  The  time,  however,  between  the  cancellation  under  sub-sec- 
tion 17  and  the  revocation  of  the  cancellation  under  sub-section  19,  is  the 
time  within  which  if  it  should  exercise,  after  notice  of  cancellation  by  the 
Secretary  of  State,  any  of  its  corporate  functions  it  would  subject  itself 
to  the  fine  provided  by  sub-section  18.  It  would  render  itself  in  addition  to 
this  fine  liable  to  a  suit  by  the  Attorney-General  in  behalf  of  the  State  for 
an  injunction  to  restrain  such  corporation  from  transaction  of  any  business 
within  the  State.  Section  1193  of  C.  S.  permits  corporations,  whose  charters 
are  annulled  by  forefeiture,  to  remain  corporations  for  three  years  for  the 
purpose  of  closing  up  their  business,  but  not  to  continue  the  business  for 
which  it  was  established. 

We  are  inclined  to  the  opinion  that  any  exercise  of  the  corporate  functions 
of  the  corporation  after  cancellation,  and  before  the  revocation  of  the 
cancellation,  though  subjecting  the  corporation  to  a  fine  as  above  said, 
would  be  valid  as  the  act  of  a  corporation  de  facto  in  its  dealings  with  the 
third  persons,  certainly,  when  those  third  persons  had  no  knowledge 
of  the  cancellation  of  the  charter.  This  on  the  principle  of  an  estoppel  to 
prevent  fraud. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Primary — State  Board  of  Elections 

March  15,  1922. 
Hon.  J.  Bryan  Grimes,   Secretary  of  State,  Raleigh,  N.  C. 
Dear  Sir: — Replying  to  your  letter  of  March  14th. 

We  return  herewith  the  letter  of  Col.  P.  M.  Pearsall  to  you,  dated  March 
11th.  He  is,  we  think,  clearly  right  in  his  interpretation  of  the  election 
law  as  amended  by  chapter  181  of  the  Public  Laws  1921.  He  is  also  right, 
we  think,  in  saying  that  the  State  Board  of  Elections  have  nothing  whatever 
to  do  with  school  or  bond  elections  of  any  kind.  The  effect  of  the  act  of 
1921  was  to  transfer  from  the  Secretary  of  State  to  the  State  Board  of 
Elections  certain  duties  heretofore  performed  by  that  officer. 
We   return   Col.    Pearsall's    letter    herewith. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Motor  Vehicles — Trucks  of  Road  Contraction 

April  5,  1922. 
Hon.  J.  Bryan  Grimes,   Secretary  of  State,  Raleigh,  N.  C. 
Attention  Mr.  J.  E.  Sawyesi. 
In  re:   Trucks  of  Hutton  Engineering  and  Contracting  Company. 
Dear    Sir: — With    the    utmost    deference    for    the    opinion    of    Mr.    Jones 
Fuller,  whose  opinions  we  always  regard  with  respect,  we  are  constrained 
to  disagree  with  it. 

Section  2595  of  the  C.  S.  declares  that  the  term,  "Highway"  in  the  motor 
vehicle  statute  shall  be  construed  to  mean  any  public  highway,  township, 
county  or  State  road,  or  any  country  road. 

Section  30  of  chapter  2,  Public  Laws  of  1921,  declares  that  any  corpora- 
tion that  shall  operate  any  motor  vehicle  upon  any  highway  of  the  State 
without  license  shall  be  guilty  of  a  misdemeanor.  The  only  exceptions 
to  this  universal  rule  are  those  with  reference  to  .such  vehicles  owned 
by  the  State  of  North  Carolina,  or  any  department  thereof,  by  any  county, 
township,  city  or  town,  or  by  any  board  of  education. 

We  do  not  see  how  the  trucks  in  question  could  have  been  taken  to  the 
place  where  they  are  doing  the  work  without  having  been  operated  on  a 
highway  within  the  above  quoted  definition.  We  do  not  see  how  they 
could  be  taken  from  the  place  where  they  are  now  at  work  without  being 
again  operated  on  a  public  highway.  That  at  the  present  time  they  are 
being  used  on  a  highway  which  is  closed  to  trafl^c  because  being  con- 
structed or  repaired,  could  not,  we  think,  be  a  safe  standard  by  which  to 
administer  the  license  act.  That  act  was  enacted  not  only  to  secure  revenue 
for  the  State,  but  also  to  protect  the  lives  and  limbs  and  safety  of  the 
citizens  of  the  State  by  requiring  identification  numbers  on  each  motor 
vehicle  operated  where  the  negligent  operation  thereof  might  occasion 
damage  or  injury  lo  the  persons  or  property  of  others. 

If  you  should  adopt  as  a  rule  that  the  liability  to  license  would  be  fixed 
by  the  use  the  motor  vehicles  are  put  to,  that  opens  the  door  to  all  sorts 
of  difficulties,  we  think,  in  the  administration  of  the  law. 
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In  the  opinion  of  this  office,  then,  the  Hutton  Engineering  and  Contracting 
Company,  should  have  a  license  plate  on  each  one  of  its  trucks  operated  as 
described  in  Mr.  Fuller's  letter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Foreign  Corporations — Doing  Business 

June  9,  1922. 
Hon.  J.  Bryan  Grimes,   Secretary  0/  State,  Raleigh,  N.  C. 
Attention  Miss  Minnie  Bagwell. 

Dear  Sib: — "We  have  considered  the  letter  of  Mr.  J.  C.  Adams  to  you  in 
which  is  requested  an  opinion  from  the  Attorney-General  a.s  to  whether 
or  not  the  Transcontinental  Oil  Company  would  be  doing  business  in  North 
Carolina  under  section  1181  of  the  C.  S.  under  the  following  conditions: 

This  company  is  a  Delaware  Corporation  with  general  offices  at  Pitts- 
burgh, Pennsylvania.  It  has  an  agency  at  Atlanta,  Georgia,  from  which 
oils  are  shipped  into  North  Carolina.  The  company  is  desirous  of  using 
a  public  warehouse  in  the  State  of  North  Carolina  to  which  car  load  ship- 
ments could  be  made  and  the  material  reconsigned  there  by  the  public  ware- 
house owner  to  the  company's  local  customers,  the  billing,  selling  and 
remitting  to  the  local  customers,  all  to  be  made  from  the  Atlanta  office. 
The  company's  reason  for  desiring  to  operate  in  this  manner  is  because 
of  the  high  freight  rate  for  shipments  of  less  than  car  load  quantities. 

It  is  manifest,  we  think,  that  the  shipments  from  the  warehouse  to  local 
North  Carolina  customers  are  to  be  made  after  the  bulk  of  the  original  ship- 
ment is  broken.  In  other  words,  a  car  load  is  shipped  from  without  the 
State  to  the  local  warehouse  men,  and  the  local  warehouse  men  are  to 
break  the  bulk  of  such  car  load  lot  by  transferring  the  oil  to  barrels  or 
otherwise  as  the  customers  of  the  company  may  demand  after  orders  are 
obtained  from  these  customers  for  these  small  amounts.  Under  these  cir- 
cumstances, we  think  this  company  would  be  doing  business  within  the 
State  as  defined  in  section  1181.  It  might  be  otherwise  if  orders  were 
obtained  from  local  customers  before  the  shipment  of  the  car  load  and 
with  the  warehouse  a  mere  distributing  point  for  those  customers,  within 
the  principle  of  Western  Oil  Refining  Company  v.  Lipscomb,  244  U.  S.,  346. 
The  plan  here,  however,  is  to  store  the  oil  for  future  sale  and  delivery. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Penalties,  etc. — Sec.  88,  1920 

April  9,  1922. 
Hon.  Baxter  Durham,  State  Auditor,  Raleigh,  N.  C. 

Dear  Sir: — In  yours  of  April  9,  you  inquire  whether  or  not  you  shall 
advise  the  sheriffs  to  collect  a  penalty  on  the  payment  of  taxes  for  1920, 
after  May  1,  1921,  and,  if  so,  whether  that  penalty  shall  be  1  per  cent  or  4 
per  cent. 

We  think  there  is  no  penalty  at  all  provided  for  this  delayed  payment  of 
the  taxes  of  1920,  for  the  following  reasons:  Section  2  of  chapter  62,  P. 
L.,  Extra  Session,  1920,  provided  a  discount  of  1  per  cent  upon  all  taxes 
paid  in  the  months  of  October  and  November;  while  in  the  months  of  De- 
cember and  January  the  net  amount  charged  was  to  be  paid,  and  then 
commencing  in  February  with  one  per  cent  interest  added,  for  the  suc- 
ceeding months  and  additional  1  per  cent  per  month  to  be  added  until  the 
taxes  were  paid.  This  manifestly  would  require  a  levy  of  4  per  cent  ad- 
ditional if  the  1920  taxes  Vv^ere  paid  in  May,  1921. 

At  the  recent  session  of  the  Legislature,  the  following  act  became  a  law: 

An  act  to  repeal  the  penalties  in  the  payment  of  taxes. 

The  General  AssemMy  of  North  Carolina  do  enact: 

"Section  1.  That  section  2  of  chapter  62  of  the  Public  Laws 
of  Extra  Session  of  1920  be  amended  by  striking  section  2 
and  inserting:  'All  taxes  shall  be  due  on  the  first  Monday  in  Oc- 
tober of  each  year  and  on  all  taxes  paid  in  the  months  of 
October  and  November  a  discount  shall  be  given  to  the  tax- 
payer of  one  per  cent.  All  taxes  paid  in  the  months  of  Decem- 
ber, January,  February,  March  and  April  shall  be  paid  at  the 
net  amount  charged,  and  the  sheriff  or  tax  collector  shall  settle 
at  the  net  amount  charged  for  said  months.  That  this  act  shall 
only  apply  to  the  collection  of  taxes  levied  for  the  year  1920." 

The  law  as  finally  enacted  differed  very  materially  from  the  bill  which 
was  first  introduced.  In  the  progress  of  that  bill  through  the  Houses,  a 
substitute  was  offered  for  it  and  that  substitute  was  adopted  and  became  the 
law  above  set  out.  The  effect  of  this  law,  in  our  opinion,  is  to  do  away 
entirely  with  penalties  for  not  paying  taxes  promptly,  so  far  as  the  1920 
taxes  are  concerned. 

Yours  very  truly,  James  S.  Manning, 

, Attorney-General. 

Express    Companies — License — Departmental    Construction 

September  23,  1921. 
Hon.  Baxter  Durham,  State  Auditor,  Raleigh,  N.  C. 

Dear  Sir: — The  following  is  part  of  a  letter  written  to  Hon.  A.  D.  Watts, 
Commissioner  of  Revenue,  and  desired  by  you: 

"What   is  the  tax  year  for   express  companies   in   the   payment   of  their 
franchise  tax  levied  under  Schedule  C? 
[78] 


BIENNIAL    REPORT    OF    THE    ATTORNEY-GENERAL  79 

"The  report  is  required  to  be  made  on  or  before  July  30  of  each  year. 
It  is  required  to  be  paid  to  the  State  Treasurer  within  thirty  days  after 
notice  to  the  company  of  tlae  amount.  Section  4  of  the  Revenue  Act,  and 
section  116  of  the  Machinery  Act.  Section  92  of  the  Revenue  Act  requires 
the  State  Treasurer  to  construe  such  act  where  it  requires  the  payment  of  a 
license  tax  directly  to  him.  He  informs  us  that  he  has  uniformly  con- 
strued the  privilege  taxes  of  Schedule  C,  as,  under  section  76  and  section 
26,  entitling  the  company  paying  them  to  the  privilege  of  carrying  on 
their  business  for  a  period  of  12  months,  which  shall  expire  on  the  31st 
day  of  May  in  each  year.  He  says  that  this  has  been  his  construction  of 
the  act  for  a  great  number  of  years  and  that  the  General  Assembly  was 
■cognizant  of  tliis  construction. 

"The  construction  placed  upon  a  statute  by  the  officers  whose 
duty  it  is  to  execute  it  is  entitled  to  great  consideration,  espe- 
cially if  such  construction  has  been  made  by  tlie  highest  officers 
in  the  executive  department  of  the  Government  or  has  been 
■observed  and  acted  upon  for  many  years;  and  such  construction 
should  not  be  disregarclel  or  overturned  unless  it  is  clearly 
erroneous."  Gill  v.  Commissioners,  160  N.  C.  at  188. 

"However  much  we  might  be  inclined  to  disagree  with  this  construction, 
if  it  were  a  new  question,  we  think,  under  the  rule  above  stated,  we  should 
now  adopt  it." 

Yours  very  truly,  James  S.  Manning, 

Attorney-Ge7ieral. 


Railroads — Agreement   With 

November   19,   1921. 
Hon.  Baxter  Durham,  State  Auditor.  Raleigh,  N.  G. 

Dear  Sir: — I  have  the  enclosed  letter  from  the  General  Solicitor  of  the 
Southern  Railway  System.  Under  the  direction  of  the  Federal  judges  at 
Greensboro,  on  October  6th,  the  Southern  Railway  Company  agreed  to  pay 
to  all  counties,  cities  or  towns,  special  school  districts  or  special  taxing 
districts,  all  taxes  that  may  be  due  such  county,  city,  special  school  district 
or  other  special  taxing  district  of  the  State  upon  an  ad  valorem  value  upon 
the  Southern's  properties  in  the  State  and  as  a  part  of  the  stipulation  it 
was  agreed,  all  by  direction  of  the  court,  that  no  part  of  the  franchise  tax 
should  be  collected,  nor  should  any  penalties  be  enforced  against  the  Rail- 
way Company  for  non-payment  of  any  taxes  other  than  the  taxes  upon 
the  ad  valorem  value  of  sixty  million  dollars.  The  same  agreement  was 
■entered  into  with  the  Atlantic  and  Yadkin  Railroad  people  upon  an  ad 
valorem  valuation  of  $1,975,806  and  also  with  the  A.  C.  L.  Railroad  Com- 
pany based  upon  the  stipulated  value  as  to  that.  You,  as  State  Auditor, 
are  a  party  to  tliese  suits  and,  of  course,  must  observe  these  stipulations. 
Yours  very  truly,  James  S.  Manning, 

Attorney-Geyieral. 
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Fair  Associations — ^Appropriations 

January    14,    1921, 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  your  request  for  my  opinion  as  to  how  much: 
the  State  Treasurer  should  pay  to  tlie  Albemarle  Agricultural  and  F'.sh 
Association,  created  by  chapter  141,  Public  Laws  of  1901,  I  beg  to  advise 
you  that  as  there  are  ten  counties  in  this  association  and  each  county  is 
required  to  contribute  $100.00  as  a  member  of  it,  you  should  pay  to  its 
treasurer,  upon  the  proper  certificate,  the  sum  of  $1,000.00,  being  $100.00' 
for  each  county. 

The  Code  of  1883,  section  2222,  provided  that  the  members  of  these  as- 
sociations should  pay  only  $50.00  and  the  State  should  pay  only  $50.00,  but 
the  Act  of  1901,  chapter  141,  was  an  amendment  to  the  above  section  of 
the  Code,  and  that  act  provided  that  the  said  section  should  be  amended 
by  adding  at  the  end  thereof  the  following:  Quoting  Revisal  Section  3872 
and  now  Consolidated  Statutes,  section  4949.  But  the  Act  of  1905,  chapter 
513,  amended  section  2222  of  the  Code  by  striking  out  the  word  "fifty"  m 
both  lines  14  and  17  and  inserting  in  lieu  thereof  "one  hundred,"  so  that 
the  contribution  that  you  make,  a.s  State  Treasurer,  to  these  associations 
is  the  $100.00  for  each  county  that  is  a  member  thereof.  I  do  not  think 
the  Consolidated  Statutes  repeal  chapter  513  of  the  Public  Laws  of  1905, 
for  the  reason  that  section  8106  of  the  Consolidated  Statutes  provides  that 
they  shall  not  have  the  effect  to  repeal  any  public  statute  which  affects 
only  a  particular  locality,  and  it  seems  to  me  that  this  statute  under  con. 
Fideration  affects  only  a  particular  locality. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Appropriation — Orthopedic  Hospital 

March    23,    1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Your  letter  of  the  22nd  instant  in  reference  to  the  voucher 
of  $1,000  issued  by  the  North  Carolina  Orthopedic  Hospital,  is  received. 

You  informed  me  that  this  hospital  is  not  quite  ready  for  the  reception 
of  patients,  but  it  is  expected  that  it  will  be  opened  for  such  purpose 
within  the  next  two  months.  You  also  informed  me  that  the  land  owned 
by  the  hospital  is  large  enough  for  a  small  farm  and  for  gardening  pur- 
poses. The  Legislature,  in  the  session  of  1921,  made  an  appropriation  for 
the  support  and  maintenance  of  this  institution.  It  is  suggested  that  this 
$1,000  is  to  be  used  for  the  purpose  of  preparing  and  planting  the  garden 
and  farm  of  the  institution,  so  that  when  the  institution  does  open,  and 
in  the   due   course   of  cultivation,   it   may   have   the   benefit   of   planting  at 
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this  season.  If  the  institution  waits  until  the  building  is  opened  for  the 
reception  of  patients  and  until  patients  are  received  before  it  does  any 
planting  in  its  garden  and  farm,  then,  the  entire  season  will  be  lost. 

You  ask  me  if  the  words  of  the  statute  "support  and  maintenance"  cover 
such  expenses  and  if  it  is  available  until  the  institution  is  actually  opened 
for  the  reception  of  patients.  In  my  opinion,  the  money  can  be  used 
for  such  purpose  as  is  contemplated  and  such  purpose  is  within  the 
definition  of  the  words  "support  and  maintenance." 

I  would  suggest  to  you,  however,  that  you  have  a  resolution  of  the 
board  of  directors  of  the  institution  sent  you"  setting  forth  the  purposes 
for  which  this  money  embraced  in  the  voucher  is  to  be  used,  and  directing 
the  superintendent  to  draw  for  a  specified  sum  for  this  purpose.  Of  course, 
I  cannot  pass  upon  the  question  of  how  much  would  be  proper  to  be  used 
for  this  purpose. 

Yours  very  truly,  James  S.  Manning, 
Attorney-General. 

Institution  for  the  Blind^ — Sale  of  Property 

March  23,   1921. 
Hon.  B.  R.  Lacy,  8tate  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — I  acknowledge  your  letter  of  the  22nd  in  which  you  ask  my 
construction  of  section  10,  chapter  328  of  the  Public  Laws  of  1919,  being 
the  section  which  authorizes  you  to  borrow  $150,000  for  the  State  Blind 
Institution  at  Raleigh.  This  section  authorizes  the  Governor  and  Council 
of  State  to  sell  the  square  and  buildings  thereon  now  occupied,  in  the  city 
of  Raleigh,  by  the  State  Blind  Institution,  and  the  payment  of  the  proceeds 
of  the  sale  to  you  for  the  use  of  the  said  institution  in  the  completion  of 
its  new  buildings  and  equipment  thereof.  Pending  the  sale  of  this  prop- 
erty, you  are  authorized  to  borrow  $150,000  for  the  use  of  the  institution 
and  to  issue  your  notes  therefor.  These  notes,  when  issued  by  you,  become 
the  obligations  of  the  State  of  North  Carolina.  It  is  true  that  the  Legis- 
lature thought  the  square  and  buildings  now  occupied  by  the  institution 
would  bring  more  than  $150,000,  but  I  do  not  think  this  appraisement  of 
its  value  affects  the  obligation  of  the  notes  issued  by  you  or  the  liability 
of  the  State  for  their  payment.  It  would  be  entirely  competent  for  the 
Legislature  to  withdraw  from  the  Governor  and  Council  of  State  authority 
to  sell  this  square  and  the  buildings  thereon.  The  notes  executed  by  you, 
as  State  Treasurer,  upon  this  $150,000  would,  notwithstanding  such  a  course, 
be  binding  upon  the  State.  If  the  property  should  be  sold  under  authority 
of  this  section  and  should  bring  less  than  the  Legislature's  appraisement, 
it  would  be  competent  for  the  Governor  and  Council  of  State  to  execute 
in  the  name  of  the  State  the  proper  deeds  to  the  purchasers,  and  under 
the  section,  the  proceeds,  when  collected,  would  be  used  to  discharge  these 
notes.  I  do  not  think  that  you  could  use  the  proceeds  of  the  sale  of  the 
square  and  buildings  thereon  for  any  other  purpose.  They  would  not  go 
into  your  general  fund,  but  I  do  not  think  the  holders  of  these  notes 
would  look  to  the  proceeds  of  the  sale  for  the  payment  of  the  State's  obli- 
gations to  them. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Traveling  Companies — Dog  Shows 

May  23,  1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Deak  Sir: — In  the  matter  of  the  William  Todd  Traveling  Theatrical  Com- 
pany, you  ask  whether  or  not  this  company  is,  by  the  proviso  added  to 
section  23  of  the  Revenue  Act  of  1921,  taken  out  of  this  section  and  put 
within  section  29.  It  seems  that  William  Todd  conducts  a  moving  picture 
and  vaudeville  show  and  makes  all  week  stand.s.  He  has  a  small  troupe 
of  performing  dogs  which  give  about  a  five-minutes'  performance  in  connec- 
tion with  the  other  features  of  his  show.  The  proviso  above  referred  to 
reads  as  follows: 

"Provided,  further,  that  any  traveling  organization  which 
exhibits  animals  or  conducts  sideshows  in  connection  with  its 
performance  shall  not  be  considered  a  traveling  theatrical  com- 
pany under  this  section." 

We  think  the  intention  of  this  was  to  take  out  of  the  section  a  traveling 
organization  which  either  has  a  menagerie  for  the  exhibition  of  animals 
or  conducts  a  sideshow  in  connection  with  his  show  under  the  main 
tent.  The  mere  fact  that  Todd,  then,  has  a  few  trained  dogs  who,  as  one  of 
the  features  of  his  vaudeville  show,  perform,  would  not  bring  him  within 
the  proviso.  On  the  contrary,  his  company  remains  a  traveling  theatrical 
company  and  is  taxable  under  section  28. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 

Motor  Vehicles — Dealers'  Powers 

May  23,  1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — We  have  considered  the  letter  of  Mr.  T.  C.  Hunt,  president, 
and  have  concluded  that  hi.s  contention  in  regard  to  local  taxation  of 
dealers  in  automobiles  is  correct.  The  whole  scope  and  tenor  of  section 
72  of  the  Revenue  Act,  it  seems,  prohibits  towns  from  levying  an  addi- 
tional tax  upon  dealers  or  manufacturers  who  have  paid  the  $500.00 
license  tax  to  the  State.  The  section  permits  the  manufacturer  or  dealer 
to  appoint  local  agents  and  to  obtain  for  them  a  certified  duplicate  license 
without  the  payment  of  an  additional  tax  to  the  State  and  expressly 
provides  that  these  agents  shall  not  be  subject  to  an  additional  tax,  and  in 
the  very  next  sentence  permits  only  counties  to  levy  a  tax  of  $5.00  upon 
each  agent  doing  business  in  the  particular  county.  This  latter  clause 
operates  only  as  an  exception  to  the  general  prohibition  again.st  taxing 
these  agents  in  the  preceeding  clause. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 

Piano  Dealers — Duplicate  License 

May  23,  1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh.  N.  C. 

Dear  Sir: — In  the  matter  of  Calahan  selling  pianos  for  Pendleton,  a 
duly  licensed  dealer  under  69  of  the  Revenue  Act.  It  seems  that  Calahan, 
as    agent    for    Pendleton,    was    selling    pianos    in    Mitchell    County.     When 
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called  upon  by  the  sheriff  of  that  county  for  the  license  tax  he  did  not 
have  the  duplicate  required  by  section  69.  That  section  provides  with 
reference  to  these  duplicates  as  follows: 

"Any  firm,  person  or  corporation  taking  out  license  under 
this  section  may  employ  an  unlimited  number  of  agents  and 
secure  a  duplicate  copy  of  said  license  for  each  agent  by  paying 
a  fee  of  one  dollar  to  the  Treasurer,  and  the  county  in  which 
the  applicant  does  business  may  charge  a  tax  of  five  dollars; 
each  duplicate  so  issued  to  contain  the  name  of  the  agent,  to 
whom  it  is  issued,  and  the  same  is  to  be  non-transferable.  An 
agent  holding  such  duplicate  copy  of  licen.se  is  licensed  thereby 
to  sell  only  the  instruments  sold  by  the  holder  of  the  original 
license." 

If  Pendleton,  then,  had  secured  this  duplicate  for  Calahan  from  the  State 
Treasurer  by  paying  a  fee  of  $1.00  to  him,  and  it  was  only  through  in- 
advertence that  Calahan  did  not  have  it  with  him  in  the  county  of  Mitchell 
at  the  time  he  made  the  sales,  we  think  that  his  presentation  of  this 
duplicate  to  the  sheriff  after  the  sales  were  made,  if  the  time  it  was  issued 
was  before  the  sales  were  made,  would  exempt  him  from  any  further 
liability  to  the  State. 

Yours  very  truly,  James  S.  Manning, 

Att07mey-General. 


Statutes — Validity 


May   23,    1921. 


Hon.  B.  R.  Lacy.  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sib: — In  my  opinit)n  chapter  1  of  the  Public  Laws  of  the  State  of 
North  Carolina,  Extra  Session  1920,  was  enacted  in  accordance  with  the 
requirements  of  Section  14,  Article  2  of  the  Constitution.  I  have  examined 
the  journal  entries  of  the  House  and  Senate  on  the  passage  of  this  act. 
Under  section  6  of  the  act  you  are  empowered,  when  authorized  by  the 
State  Board  of  Education,  to  borrow  for  the  State  Board  an  amount  not  to 
exceed  $300,000.00  for  the  purposes  specified  in  said  section. 

As  a  member  of  the  State  Board  of  Education  I  know  that  you  have 
been  authorized  to  borrow  the  sum  of  $300,000.00. 

Yours  very  truly,  James  S.  Manning, 

Att07"ney-General. 


Statutes — Validity 


May  28,  1921. 


Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — I  have  your  request  for  my  opinion  as  to  whether  or  not  an 
act  of  the  General  Assembly  of  North  Carolina  at  its  session  of  1921,  en- 
titled an  act  to  issue  bonds  of  the  State  for  the  permanent  enlargement 
and  improvement  of  the  State  educational  and  charitable  institutions,  was 
enacted  by  the  said  General  Assembly  in  accordance  with  the  requirement 
of  section  14  of  Article  II  of  the  Constitution  of  the  State.  I  have  ex- 
amined  the   journal   entries   certified   by  the    Secretary   of    State   as   to   the 
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enactment  of  this  law,  and  in  my  opinion  it  appears  from  these  entries  that 
the  said  act  was  passed  in  strict  accordance  with  section  14  of  Article  II 
of  the  Constitution,  and  is  a  valid  law  of  thei  State  of  North  Carolina. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Statutes — Validity 

May  28,  1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  G. 

Dear  Sib: — Referring  to  your  request  for  my  opinion  as  to  whether  or 
not  the  State  Road  Law,  known  as  the  Doughton-Connor-Bowie  Act,  enacted 
at  the  session  of  the  General  Assembly  of  North  Carolina  of  1921,  was 
enacted  as  required  by  section  14,  Article  II,  of  the  Coastitution,  and 
whether  the  said  act  is  a  binding  and  valid  law  of  the  State  of  North 
Carolina,  I  beg  to  say  that  in  my  opinion  the  said  act  was  passed  through 
the  Senate  and  House  of  Representatives  in  strict  accordance  with  sec- 
tion 14,  Article  II,  of  the  Con.stitution  and  that  the  same  is  a  valid  law 
of  the  State  of  North  Carolina. 

I   have  before   me,    in    reaching   this   conclusion,   a    certified    copy   of   the 
journal  entries  furnished  by  the  Secretary  of  the  State  of  North  Carolina. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Motor  Vehicles — Taxes  Illegally  Collected 

June   14,   1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sib: — You  ask  this  office  for  an  interpretation  of  the  situation 
arising  from  the  recent  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  the  Bethlehem  Motors  Corporation  and  others  v.  Geo.  W. 
Flynt,  sheriff,  and  others,  with  reference,  first,  to  your  authority  to  collect 
the  five  hundred  dollar  license  tax  provided  for  those  engaged  in  the  busi- 
ness of  selling  automobiles  and  automobile  trucks  under  section  72  of 
the  Revenue  Act  of  1921;  and  second,  w^hether  or  not  you  are  compelled 
to  refund  such  tax  heretofore  collected  under  the  Revenue  Act  of  1917 
and  1919. 

1.  The  Bethlehem  Motors  case  was  argued  by  the  counsel  for  the  plaintiffs 
in  error  in  the  Supreme  Court  of  the  United  States  on  the  theory  that  the 
following  proviso  to  section  72  of  the  Revenue  Act  of  1917  rendered  the 
whole  section  unconstitutional  because  this  proviso  discriminated  against 
non-resident  manufacturers: 

Provided,  further,  that  if  any  officer,  agent,  or  representative 
of  such  manufacturer  shall  file  with  the  State  Treasurer  a  sworn 
statement  showing  that  at  least  three-fourths  of  the  entire 
assets  of  the  said  manufacturer  of  automobiles  are  invested  in 
any  of  the  following  securities  or  property,  viz.,  bonds  of  the 
State  of  North  Carolina  or  of  any  county,  city,  or  town  of  said 
State  or  any  property  situated  therein,  and  returned  for  taxation 
therein,  the  taxes  named  in  this  section  shall  be  one-fifth  those 
named." 
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The  court,  upon  this  contention,  held  as  follows: 

"In  resistance  to  the  assertion  that  the  provision  discrimi- 
nates against  non-resident  manufacturers,  the  Attorney-General 
contends  that  it  is  as  applicable  to  resident  manufacturers  as  to 
non-resident  manufacturers,  and,  of  course,  his  inference  is  that 
its  condition  can  be  performed  as  easily  by  one  as  by  the  other, 
and   discriminates  against   neither. 

"To  this  we  cannot  assent.  The  condition  can  be  satisfied 
by  a  resident  manufacturer,  his  factory  and  its  products  in  the 
first  instance  being  within  the  State;  it  cannot  be  satisfied  by 
a  non-resident  manufacturer,  his  factory  necessarily  being  in 
another  State,  some  of  its  products  only  at  a  given  time  "being 
within  the  State.  Therefore,  there  is  a  real  discrimination,  and 
an  offense  against  the  Fourteenth  Amendment,  if  we  assume 
that  the  corporations  are  within  the  State." 

This  amounts  to  a  declaration  by  the  Supreme  Court  of  the  United  States 
that  section  72  of  the  Revenue  Act  was  unconstitutional  and  void,  because 
the  above  quoted  proviso  discriminated  against  non-resident  manufacturers. 
Section  72  of  the  Revenue  Act  of  1919  and  of  1921  are  almost  identical  with 
section  72  of  the  Act  of  1917.  The  Act  of  1921,  however,  in  view  of  the 
threatening  situation  created  by  the  pendency  of  this  action  in  the  United 
States  Supreme  Court,  contained  in  it  (for  the  first  time  in  the  history  of 
such  legislation  in  the  State)    this  provision: 

"If  any  clause,  sentence,  paragraph,  or  part  of  this  act  shall, 
for  any  reason  be  adjudged  by  any  court  of  competent  jurisdic- 
tion to  be  invalid,  such  judgment  shall  not  affect,  impair,  or  in- 
validate the  remainder  of  this  act,  but  shall  be  confined  in  its 
operation  to  the  clause,  sentence,  paragraph,  or  part  thereof 
directly  involved  in  the  controversy  in  which  such  judgment 
shall  have  been  rendered.  No  caption  of  any  section  or  set  of 
sections  shall  in  any  way  affect  the  interpretation  of  this  act 
or  any  part  thereof." 

The  effect  of  this  provision,  in  the  light  of  the  decision  of  the  Supreme 
Court  of  the  United  States  (a  court  of  competent  jurisdiction),  is  to  strike 
out  from  section  72  of  the  Revenue  Act  of  1921  the  proviso  which,  under 
this  opinion,  discriminates  against  non-resident  manufacturers,  and  to 
leave  the  remainder  of  the  section  intact.  Thus,  in  the  opinion  of  this 
office,  you  should  continue  to  collect  the  license  tax  of  $500,  from  those 
engaged  in  the  business  of  selling  automobiles  and  automobile  trucks  in 
the  State,  and  you  must  likewise  collect  it  to  the  full  amount  from  those 
resident  manufacturers  who  have  heretofore  paid  only  $100. 

2.  There  are  two  reasons  why  you  are  not  compelled  to  refund  taxes  col- 
lected by  you  under  the  acts  of  1917  and  1919: 

(a)  Taxes  paid  without  protest  under  a  void  statute  cannot  be  re- 
covered back  because  they  were  paid  under  a  mutual  mistake  of  law  by  both 
the  payer  and  the  collecting  officer,  and  the  law  presumes  that  the  payer 
knew  that  the  statute  was  invalid  and  he  could  not  be  coerced  into  making 
payment.  Stated  shortly,  no  action  lies  to  recover  money  voluntarily  paid 
and  the  law  makes  the  payment  voluntary  under  these  circumstances.  That 
these  payments  may  not  be  voluntary,  the  taxpayer  must  at  the  time  of 
the  payment  protest  against  his  liability,  and  enforce  his  right  after  said 
protest  by  legal  proceedings  within  the  statutory  time.  Blackwell  v.  Gas- 
tonia,  181  N.  C,  378. 
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(b)  A  suit  against  you,  under  the  circumstances,  with  the  amount  long 
since  accounted  to  the  State  by  you  and  expended  by  the  State,  would,  in  our 
opinion,  be  a  suit  against  the  State. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


CoRPOEATioN — Occupation  Tax 

July   21,    1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 
Dear  Sib: — In  reply  to  yours  of  the  20th  inst. 

It  is  very  clear  that  the  payment  of  a  franchise  tax  by  a  corporation, 
whether  domestic  or  foreign,  does  not  exempt  it  from  an  occupation  tax, 
Schedule  B,  of  the  Revenue  Act,  in  a  proper  case.  If  a  city  or  town  has 
charter  authority  to  levy  such  tax  and  is  not  expressly,  or  by  necessary 
implication,  prohibited  from  levying  it  in  the  Revenue  Act  or  elsewhere, 
then  it  may  levy  such  tax  to  a  reasonable  amount.  The  prohibition  in 
section  82  (S)  is  against  levying  any  other  franchise  tax.  The  occupation 
tax  is  not  a  franchise  tax  under  the  decisions  of  our  Supreme  Court. 

Yours  very  truly,  James  S.  Manning, 

Atto?mey-General. 


Agricultural  Extension  Appropriation 

August  6,  1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — You  ask  my  construction  of  section  1,  chapter  86,  Public  Laws 
1921,  being  an  Act  to  Make  Appropriations  for  State  Institutions,  which 
section  reads  as  follows:  "That  the  sum  of  one  hundred  and  eight  thousand 
dollars  (|108,000)  is  hereby  appropriated  for  agricultural  extension  work 
for  the  year  one  thousand  nine  hundred  and  twenty-one,  and  the  sum  of 
one  hundred  and  twenty-six  thousand  dollars  ($126,000)  is  hereby  appro- 
priated for  agricultural  extension  work  for  the  year  one  thousand  nine 
hundred  and  twenty-two,  in  order  to  meet  the  State's  share  of  the  funds- 
provided  by  the  Smith-Lever  Congressional  Act,  and  to  further  promote 
the  agricultural  extension  work." 

I  have  examined  the  appropriation  acts  for  1917  and  1919,  and  the  cor- 
responding sections  of  these  acts  are  not  in  the  same  phraseology  as  sec- 
tion 1  of  the  Laws  of  1921,  chapter  86,  in  that  they  omit  the  following  words 
from  the  section  of  the  1921  Act:  "And  to  further  promote  agricultural 
extension  work."  The  appropriations  made  for  this  purpose  by  the  Acts 
of  1917  and  1919  were  of  an  amount  to  meet  the  State's  share  under  the 
Smith-Lever  Congressional  Act. 

In  1915,  chapter  87  of  the  Public  Laws,  the  amount  appropriated  was 
one-half.  The  Legislature  expected  that  the  county  sharing  the  benefits 
of  this  act  would  raise  the  other  half  required  to  equal  the  amount  coming- 
from  the  Smith-Lever  Congressional  Act,  but  the  Legislature  of  1921  ap- 
propriated for  the  year  1921  $108,000  and  for  the  year  1922,  $126,000,  not 
only  for  the  purpose  of  meeting  the  amount  coming  to  the  State  of  North 
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Carolina  under  the  Smith-Lever  Act,  but  "to  further  promote  agricultural 
extension  work."  So,  I  am  of  the  opinion  that  this  is  an  appropriation 
of  the  whole  amount,  whether  the  amount  coming  to  the  State  from  the 
Smith-Lever  Congressional  Act  is  equal  to  this  or  not. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Statutes — Validity 


August  15,  1921. 


Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh.  N.  C. 

Dear  Sir: — ^You  ask  the  legality  of  the  following  issues  of  State  bonds: 

State  of  North  Carolina  Redemption  Coupon  4's,  dated  July  1, 
1910,  due  July   1,  1950. 

State  of  North  Carolina  Redemption  Exchange  Coupon  4's, 
dated  1916,  due  July  1,  1950. 

The  authority  for  the  issue  of  July  1,  1910,  is  found  in  chapter  399,  Laws 
of  1909.  That  authority  is  ample  if  the  act  was  enacted  in  accordance  with 
section  14  of  Article  II,  of  the  Constitution.  We  have  investigated  the 
journals  of  both  Houses  of  the  General  Assembly  of  that  year  and  find  that 
the  act  was  properly  enacted. 

A  bill  entitled  "An  Act  to  authorize  the  issue  of  State  Bonds  to  pay 
off  the  State  Bonds  which  fell  due  on  the  first  day  of  July,  1910,"  was  in- 
troduced in  the  House,  February  11,  1909,  was  read  the  first  time  and  was 
referred  to  Committee  on  Finance.  House  Journal  1909,  p.  318.  It  was  re- 
ported from  the  committee  February  18,  idem  p.  442.  On  February  20th, 
it  passed  its  second  reading  with  roll  call  and  entry  of  the  ayes  and  noes 
on  the  call.  Idem  p.  510.  On  February  22  it  passed  its  third  reading  with 
roll  call,  and  entry  of  ayes  and  noes  on  the  call.  Idem  p.  534.  On  February 
24,  it  was  sent  to  the  Senate  read  the  first  time  and  referred  to  a  com- 
mittee. Senate  Journal  1909.  p.  383.  On  February  26  the  bill  was  reported 
back  to  the  House.  Idem  p.  420,  and  on  the  same  day  it  passed  its  second 
reading  with  roll  call  and  entry  of  the  ayes  and  noes  on  the  call.  Idem 
p.  441.  On  February  27  it  passed  its  third  reading  with  roll  call  and 
entry  of  ayes  and  noes  on  the  call,  p.  451.  Thereafter  it  was  reported  to 
both  Houses  by  the  proper  committees  as  properly  enrolled  and  deposited 
in  the  oflftce  of  the  Secretary  of  State.   H.  J.,  p.  751,  and  S.  J.,  p.  472. 

There  were  no  amendments  to  the  bill  during  its  passage  through  either 
of  the  Houses. 

In  the  opinion,  then,  of  this  office,  this  law  was  constitutionally  enacted 
and  the  bonds  issued  in  pursuance  thereof  are  legal  and  valid  obligations  of 
the   State. 

You  will  find  the  legislative  history  of  chapter  102,  Public  Laws  1913, 
at  page  92  of  the  1916-18  Biennial  Report  of  the  Attorney-General;  also 
such  history  of  chapter  73,  Public  Laws  1911,  in  the  same  volume  at  p. 
94.     The   legislative  history  of   chapter   154,  P.  L.   1917,   is   found   at   p.   80 
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of  the  report  of  1918-20,   and   on  page   85   of  the  opinion   of  the  Attorney- 
General  as  to  the  validity  of  bonds  issued  thereunder. 

So  far  as  we  have  ascertained  there  was  no  bond  issue  authorized  by 
the  General  Assembly  of  1915. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 

Piano  Companies — Dealers'  Tax 

August  17,  1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

In  be:    License  of  Piedmont  Piano  Company. 

Dear  Sib: — We  have  considered  carefully  the  letter  of  Mr.  T.  C.  Hoyle 
in  regard  to  the   above  matter. 

Section  69  of  the  Revenue  Act  imposes  upon  persons  or  corporations, 
selling  pianos  etc.,  an  annual  license  tax  which  consists  of  (1)  $50.00 
and  (2)  40c  on  every  hundred  dollars  received  from  the  sale  of  pianos,  etc. 
'This  license  tax  is  made  by  the  statute  payable  on  July  1  of  each  year. 
'The  amount  of  sales  upon  which  the  40c  is  to  be  levied  is  expressly  made 
those  for  the  year  preceding  the  first  day  of  July  then  last  past.  If  the 
business  is  conducted  by  a  corporation,  the  corporation  itself  must  pay  the 
tax,  both  the  fifty  dollars  and  the  40c  on  the  hundred  dollars.  The  fact 
that  the  personnel  of  the  stock-holders  or  officers  of  the  corporation  has 
changed  completely,  could  not  affect  the  liability  of  the  corporation  or  the 
tax  if  it  continues  to  do  business  as  such  corporation.  Mr.  Hoyle's  letter 
is  not  clear  as  to  whether  the  Piedmont  Piano  Co.  has  surrendered  its  char- 
ter and  has  ceased  to  exist  as  a  corporation.  We  assume  that  it  has  not, 
as  Mr.  Moore  continues  to  do  business  in  its  name. 

It  seems  clear,  then,  from  our  present  information  that  you  are  right 
in  your  contention  that  the  report  must  be  made  by  this  company  of  the 
amount  of  its  sales  for  the  year  preceding  July  1,  1921. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 

Motor  Vehicles — Dealers'  Tax 

August  19,  1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir:— I  have  your  letter  of  the  17th  instant  enclosing  letter  from 
the  iNash  Motors  Company  and  the  Brockway  Motor  Truck  Company  in 
regard  to  refund  of  tax  paid  under  section  72  of  the  Revenue  Act.  This 
is  the  first  information  that  I  have  received  that  any  of  the  non-resident 
manufacturers  of  automobiles  have  paid  the  $500  license  tax  prescribed  by 
section  72  of  the  Revenue  Act  for  1921.  This  section  is  almost  in  exact 
words  of  the  section  which  was  litigated  in  the  case  of  Bethlehem  Motors 
Corporation  v.  Geo.  W.  Flynt,  and  was  decided  by  the  Supreme  Court  of 
the  United  States  upon  a  writ  of  error  or  certiorari  from  the  decision  of 
the  Supreme  Court  of  Nbrth  Carolina  reported  in  179  N.  C,  399.  One  of  the 
controlling  facts  stated  by  the  court  in  that  case  was  that  the  Bethlehem 
Motors  Corporation  consigned  trucks  and  automobiles  to  the  Liberty  Motors 
Corporation  and  the  National  Motors  Company,  which  were  sold  by  such 
consignee  from  their  storage  warehouses  in  this  State. 
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The  Bethlehem  Motors  Corporation,  being  a  non-resident  corporation,  con- 
tested its  liability  to  pay  the  $500  license  tax  upon  two  grounds,  to-wit: 
(a)  That  the  proviso  in  section  72  discriminated  against  them  in  favor  of 
resident  manufacturers;  (b)  that  section  72  was  invalid  as  to  them  as  an 
Interference  with  interstate  commerce.  The  Supreme  Court  of  the  United 
States  sustained  both  contentions.  The  second  ground  is  of  not  much  con- 
cern, for  the  reason  that  it  rarely  happens  that  the  non-resident  manufac- 
turers of  automobiles  consign  their  products  to  agents  in  North  Carolina. 
Their  usual  method  is  to  sell  and  ship  to  persons  representing  them  in 
North  Carolina  by  draft  with  bill  of  lading  attached,  and  when  the  North 
■Carolina  consignee  pays  the  draft  the  title  of  the  automobiles  pass  to  such 
consignee  and  become  his  property  and  become  commingled  with  the  other 
property  of  the  State.  The  first  ground  upon  which  the  court  reported  its 
decision  is,  of  course,  general  in  its  application.  But  section  72  provides 
that  when  the  manufacturers  do  not  pay  the  $500  license  tax,  it  must  be 
paid  by  some  agent  in  the  state  selling  the  particular  automobiles  or 
motor  trucks.  The  liability  of  the  agent  or  representative  in  the  State 
to  pay  such  tax  was  not  involved  in  the  litigation  and  was  not  pressntea 
either  to  the  State  Court  of  the  Supreme  Court  of  the  United  States. 
All  non-resident  companies  who  have  themselves  paid  the  $500  license  tax 
should  be  refunded  the  money  upon  affidavit  made  by  a  proper  officer  of 
such  company  that  the  said  company  had  paid  the  tax  out  of  their  own 
fund  and  had  not  been  reimbursed  the  tax  by  representatives  residing  in 
the  State  of  North  Carolina,  and  selling  the  automobiles  manufactured  by 
such  company.  If  these  non-resident  automobile  manufacturers  have  simply 
advanced  the  money  for  the  benefit  of  their  representatives  in  the  State 
and  have  collected  the  money  from  such  resident  representative,  I  do  not 
see  how  they  can  justly  claim  that  they  have  paid  the  tax  and  the  same 
is  to  be  refunded  to  them.     This  applies  only  to  the  year  1921. 

As  I  have  heretofore  written  you,  I  do  not  think  you  have  authority  to 
refund  the  license  tax  paid  for  the  year  1920,  because  you  are  without  au- 
thority to  do  so,  and,  because  the  companies,  so  far  as  I  know,  have  not 
complied  with  our  statute  which  entitles  them  to  call  upon  you  to  refund 
the  amount  paid  for  previous  years.  In  this  connection  I  call  your  at- 
tention to  the  provisions  of  section  7979  of  the  Consolidated  Statutes. 

I  return  herein  the  enclosed  letters  which  you  sent  me  in  your  letter. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Motor   Vehicles — Dealers'    Tax 

August  31,  1921. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Your  letter  of  August  30  with  enclosures  is  received. 
In  reference  to  the  enclosed  letter  from  the  Oakland  Motor  Car  Com- 
pany, this  company  having  paid  to  you  the  license  tax  under  section  72 
of  the  Revenue  Act,  I  think  that  you  should  advise  this  company  that  no 
further  license  is  due  for  the  sale  of  Oakland  automobiles  for  the  full  year  of 
the  license. 


90  BIENNIAL    KEPORT    OF   THE   AITORNEY-GENEKAL 

In  reply  to  the  enclosed  letter  from  C.  F.  Lawrence,  under  date  of  Au- 
gust 26,  I  can  only  say  that  this  office  has  endeavored  to  give  effect  to  the 
recent  decision  of  the  Supreme  Court  of  the  United  States  concerning  the 
validity  of  section  72  of  the  Revenue  Laws.  As  I  have  written  you  before, 
I  understand  that  decision  to  have  decided  two  questions:  (1)  That  as 
to  non-resident  manufacturers  of  automobiles,  the  tax  of  $500.00  was  in- 
valid, because  it  was  discriminatory  against  the  non-resident  automobile 
manufacturers;  (2)  because  it  was  an  interference  with  interstate  com- 
merce. 

This  office  has  not  ruled  that  under  the  decision  of  the  Supreme  Court 
the  Corbett  Motor  Truck  Company  was  not  liable  for  the  full  amount  of 
the  tax  imposed  by  that  section.  I  have  ruled  that  the  other  provision  of 
the  section,  to- wit:  That  any  person,  firm  or  corporation  selling  automo- 
biles in  the  State  was  required  to  pay  for  the  privilege  of  selling  the  au- 
tomobiles made  by  any  and  every  separate  manufacturer,  the  license  tax  of 
$500.00.  As  for  instance,  when  the  license  tax  for  the  sale  of  Buick  cars 
in  North  Carolina  of  $500.00  is  paid  by  a  person  selling  the  same,  then, 
with  the  written  consent  or  request  of  the  agent  paying  such  tax,  any 
other  agent  could  get  a  license  to  sell  such  car  upon  paying  the  $5.00 
license  fee  to  the  State.  I  have  gone  no  further  in  ruling  upon  this  sub- 
ject. I  know  nothing  about  the  class  legislation  referred  to  by  Mr. 
Lawrence,  other  than  what  the  act  itself  discloses  and  the  decision  of  the 
Supreme  Court  discloses. 

I  do  not  lay  any  claims  to  infallibility  of  judgment  or  to  any  superior 
knowledge.  As  an  official,  when  questions  are  presented  to  me  by  the 
State  departments,  it  is  my  duty  to  advise  such  departments  upon  the  sub- 
ject of  inquiry  as  best  I  can  and  this  I  try  to  do  and  nothing  more.  It  is 
probable  that  I  make  mistakes,  but  if  I  do  there  is  a  way  prescribed  by 
law  to  have  those  mistakes  corrected  by  the  courts  of  the  State. 

I  have  nothing  further  to  say  about  the  criticism  of  Mr.  Lawrence.  He 
is  entitled  to  his  opinion  and  it  is  not  my  purpose  to  debate  with  him 
as  to  whose  judgment  is  correct,  his  or  mine. 

I  return  the  letters  you  enclosed. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Piano  Companies — Privilege  Tax 

September  10,  1921. 

Hon.  B.  R.  Lacy.  State  Treasurer,  Raleigh,  N.  C. 
In  re:  Cable  Piano  Company. 
Dear  Sir: — We  have  considered  Mr.  Wetmore's  letter  to  you  of  August 
29  and  do  not  feel  inclined  to  draw  a  distinction  between  "inter"  and 
"intra"  State  commerce  for  him.  It  is  very  clear,  however,  that  if  the 
piano  company  maintains  only  a  local-  selling  office  at  Asheville  in  which 
sample  pianos  are  kept  and  from  which  its  agent  or  salesman  solicited  or- 
ders subject  to  the  home  office's  approval,  this  would  be  interstate  com- 
merce, and  so  could  not  be  taxed  for  the  privilege  of  doing  it.  If,  how- 
ever,  the   pianos   are   kept   in   storage   there   and    the   agent   has    authority 
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to    sell    direct    from    the    storage    place    without    approval    from    the    home 
office,    then,    this   would   be    intrastate    commerce,   and    the    company   would 
be  liable  to  the  privilege  tax  of  section  69  of  the  Revenue  Act. 
We  return  Mr.  Wetmore's   letter  herein. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Statutes — Validity 


September  23,  1921. 


Hon.  B.  R.  Lacy,  State  Treasurer.  Raleigh.  N.  C. 

Dear  Sir: — You,  this  morning,  asked  this  office  to  certify  to  the  validity 
of  the  following  acts  of  the  General  Assembly  of  North  Carolina: 

Chapter   102.  Public  Laws  1919. 

Chapter  1,  Public  Laws,   Extra  Session   1920. 

Chapter  146,  Public  Laws,  1921. 

Section  7685  of  the  Consolidated  Statutes  of  1919. 

We  have  investigated  carefully  the  legislative  history  of  each  of  these 
acts  and  find  them  all  enacted  in  accordance  with  the  provisions  of  the 
Constitution  of  this  State,  particularly  those  contained  in  section  14,  of  Ar- 
ticle II,  of  the  Constitution. 

Section  7685  of  the  C.  S.  provides  as  follows:  "Subject  to  the  approval 
of  the  Governor  and  Council  of  State,  the  State  Treasurer  is  authorized  to 
make  short  term  notes  for  temporary  emergencies,  but  such  notes  must 
only  be  made  to  provide  for  appropriations  already  made  by  the  General 
Assembly.  The  above  recited  acts  did  make  appropriations  for  the  State 
Public  School  Fund.  If  it  should  be  desired,  we  can  furnish  transcripts  of 
the  journals  of  the  General  Assembly,  which  will  show  the  proper  enact- 
ment of  these  laws. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Notes — C.  S.  7685 


October  6,  1921. 


Hon.  B.  R.  Lacy.  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Section  7685  of  the  Consolidated  Statutes  of  1919  reads  as 
follows: 

"Subject  to  the  approval  of  the  Governor  and  Council  of  State, 
the  State  Treasurer  is  authorized  to  make  short-term  notes  for 
temporary  emergencies,  but  such  notes  must  only  be  made  to 
provide  for  appropriations  already  made  by  the  General  As- 
sembly." 

This  was  section  3  of  chapter  168,  Public  Laws  of  1915.  The  other  sections 
of  this  act  being  distributed  in  sections  7680  and  7684  of  the  Consolidated 
Statutes.  It  is,  of  course,  a  permanent  act,  and  as  such  prescribes  the 
duties  of  the  State  Treasurer  in  regard  to  the  deposit  of  the  funds  of  the 
State  in  banks  and  other  financial  institutions.  The  main  intent  of  the 
section   above   quoted   was   to   confer   the    power   therein   granted    upon   the 


92  BIENNIAL   KEPOET    OF    THE    ATTORNEY-GENEKAL 

Governor  and  Council  of  State  in  order  that  the  institutions  of  the  State, 
educational  and  charitable,  should  not  suffer  for  lack'  of  funds  when  those 
funds  were  short  in  the  Treasury  for  any  cause.  The  Legislature  thus  con- 
ferred upon  the  Executive  of  the  State  the  power  to  determine  whether 
the  emergency  exists  in  which  these  temporary  notes  may  be  issued.  This 
general  power,  having  thus  been  conferred,  its  exercise  is  not  subject  to 
the  control  of  the  courts.  Section  14  of  Article  III  of  the  Constitution  de- 
clares that  the  Secretary  of  State,  Auditor,  Treasurer  and  Superintendent 
of  Public  Instruction,  shall  constitute,  ex  officio,  the  Council  of  State,  who 
shall  advise  the  Governor  in  the  execution  of  his  office.  The  only  limita- 
tion upon  the  power  of  the  Governor  and  Council  of  State  in  the  premises 
is  that  short-term  notes  should  be  executed  for  the  money  borrowed  and 
that  such  notes  could  only  be  made  to  provide  for  appropriations  already 
made  by  the  General  Assembly. 

The  School  Notes  authorized  by  the  Council  of  State  are  to  be  issued  for 
a  term  of  two  years  for  money  borrowed  to  meet  a  deficiency  in  the  annual 
appropriation  of  one  million  four  hundred  thousand  dollars  to  the  State 
Public  School  Fund.  The  General  Assembly  in  this  State  meets  in  regular 
session  biennially  in  January  of  the  odd  years.  Chapter  146,  Public  Laws 
1921,  makes  this  annual  appropriation  to  the  State  School  Fund,  so  it  is 
beyond  doubt  an  appropriation  for  two  years  and  longer  unless  the  Leg- 
islature in  1923  should  shorten  the  period.  If,  then,  the  Governor  and 
Council  of  State  should  determine  that  the  emergency  exists  as  required 
by  section  7686,  above  quoted,  and  that  emergency  can  only  be  met  by  issuing 
two-year  notes  in  an  amount  less  than  the  annual  appropriation  of  $1,400,000, 
in  our  opinion  such  notes  would  be  valid  obligations  of  the  State  under  said 
section  7685. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Motor  Vehicles — Dealers — ^Towns 

December  1,  1921. 
Hon.  B.  R.  Lacy.  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  our  conversation  over  the  'phone  this  morning 
in  re  taxation  of  the  business  of  selling  motor  vehicles  by  towns  or  cities. 

Section  72  of  the  Revenue  Act  has  always  been  in  some  particulars  ob- 
scure. It  is  not  direct  and  positive  upon  this  point,  but  we  think  it  is 
reasonable  to  infer  from  its  provisions  that  cities  and  towns  have  not  au- 
thority to  tax  the  business  of  dealing  in  automobiles.  We  think  the  State, 
in  taxing  this  business  $500  per  annum,  intended,  after  the  payment  of 
that  sum,  that  the  dealers  in  them  should  be  privileged  to  sell  the  same 
without  further  burden  than  that  contained  in  section  72.  This  section 
provides  for  the  appointment  of  an  unlimited  number  of  agents  to  sell  the 
machine  licensed  to  be  sold  in  the  State  upon  the  payment  of  $5.00  to  the 
State  Treasurer.  It  is  declared  that  these  agents  shall  not  be  subject  to 
any  additional  tax.  That  is  the  general  prohibition,  and  then  there  is 
attached  to  the  prohibition  permission  to  each  county  to  levy  a.  tax  of  $5.00 
upon  each  agent  doing  business  within  the  county.  We  think  that  this  pro- 
vision expressly  excludes  towns  from  any  authority  to  tax  these  agents 
holding  certified  duplicates  under  the  statute.     The  section  goes  further  and 
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permits  the  holder  of  the  State  dealers'  license  to  appoint  traveling  repre- 
sentatives and  permit  those  traveling  representatives  to  do  business  in  any 
county  in  which  the  $5.00  has  been  paid,  as  provided  in  the  act,  without 
being  required  to  pay  any  tax  to  the  county.  We  think,  therefore,  that 
no  city  or  town  has  authority  to  tax  any  of  the  dealers  or  agents  holding 
a  certified  duplicate  or  traveling  representatives  by  reason  of  their  oc- 
cupation. 

You  will  find,  further,  as  affecting  the  rights  of  towns,  counties  and  cities 
to  tax  automobiles,  that  the  Legislature  of  1921  in  the  Road  Act,  section  29, 
provided  as  follows:  "The  foregoing  fees  shall  be  paid  to  the  Secretary  of 
State  at  the  time  of  issuance  of  said  registration  certificates,  permits,  or 
licenses.  They  shall  include  all  costs  of  registration,  issuance  of  permits, 
licenses,  and  certificates,  and  the  furnishing  of  registration  plates,  and 
shall  be  in  lieu  of  all  other  State  or  local  taxes  (except  ad  valorem V  regis- 
tration, or  license  fees,  privilege  taxes,  or  other  charges:  Provided,  however, 
a  county,  city  or  town  may  charge  a  license  or  registration  fee  on  motor 
vehicles  in  the  sum  of  one  dollar  ($1)  per  annum:  Provided  further,  that 
no  county,  city  or  town  shall  charge  or  collect  an  additional  fee  for  the 
privilege  of  operating  a  motor  vehicle,  either  as  chauffeur's  or  driver's 
license:  *  *  *  Provided  further,  that  any  city  or  town  may  charge  a  license 
not  to  exceed  fifty  dollars  ($50)  for  any  motor  vehicle  used  in  transporting 
persons  or  property  for  hire  in  lieu  of  all  other  charges,  fees,  and 
licenses  now  charged." 

I  know  of  no  other  section  that  refers  to  this  matter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Governor — Signing  State  Notes 

January  17,   1922. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — You  inquire  of  this  oflace  whether  or  not  the  Governor  of 
the  State  should  sign  the  notes  of  the  State  provided  for  in  section  45  of 
chapter  2,  of  the  Public  Laws  of  1921  (The  State  Highway  Act),  and  the 
notes  provided  for  in  an  act  of  the  recent  special  session  entitled  "An  Act 
to  authorize  the  Treasurer  to  borrow  not  exceeding  seven  hundred  and  ten 
thousand  dollars  for  the  State  Public  School  Fund,"  and  whether  or  not 
such  signature  of  the  Governor  is  necessary  to  give  legal  validity  to  such 
notes.  There  could  be  no  doubt  that  it  would  not  be  necessary  for  the  Gov- 
ernor to  sign  these  notes  if  the  above  cited  acts  stood  alone.  It  is  contended, 
however,  that  section  7401  of  the  Consolidated  Statutes  controls  the  situa- 
tion. That  section,  so  far  as  material,  is  as  follows:  "All  bonds  or  certifi- 
cates of  debt  of  the  State,  hereafter  to  be  issued  as  originals,  or  as  substitutes 
for  such  as  may  be  surrendered  for  transfer,  by  virtue  of  any  act  now 
or  to  be  hereafter  passed,  shall  be  signed  by  the  Governor,  and  countersigned 
by  the  State  Treasurer,  and  sealed  with  the  great  seal  of  the  State,  and 
shall  be  made  payable  to  such  person  by  name  as  may  be  the  purchaser, 
or  to  bearer;  and  the  principal  shall  be  made  payable  by  the  State  at  a  day 
named   in   the   bond  or  certificate." 
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That,  however,  was  first  revised  in  the  Code  of  1855  from  the  Acts  of 
1848  and  1852,  and  has  been  brought  forward  in  all  of  the  revisions  since. 
It  is  not  embalmed  in  the  Constitution,  and  consequently  is,  in  no  sense,  a 
restriction  upon  the  power  of  subsequent  General  Assemblies.  It  is  very- 
clear  that  the  Legislature  has  ample  and  complete  authority  to  make  notes 
valid  obligations  of  the  State  when  executed  alone  by  tlie  State  Treasurer, 
so  the  only  question  is,  has  the  General  Assembly  done  so  in  the  above 
cited  Act  of  1921,  and  that  of  the  Extra  Session  of  1921?  The  Highway  Act 
expressly  declares:  "The  State  Treasurer  shall  execute  and  issue  notes  of 
the  State  for  the  money  so  borrowed,  and  he  is  hereby  authorized  to  renew 
any  such  notes  from  time  to  time  by  issuing  new  notes;"  while  the  act 
of  the  Special  Session  declares  "The  Treasurer  of  the  State  of  North  Caro- 
lina is  hereby  fully  authorized,  empowered  and  directed  by  and  with  the 
advice  and  consent  of  the  Governor  and  Council  of  State,  to  borrow  such 
a  sum  of  money  not  to  exceed  seven  hundred  and  ten  thousand  dollars,  as 
may  be  required  *  *  *  and  to  execute  and  deliver  notes  in  the  name 
of  the  State  of  North  Carolina  for  the  money  so  borrowed."  This,  we  think, 
is  a  very  clear  declaration  by  the  General  Assembly,  first  that  the  Treasurer 
is  to  borrow  the  money,  and  second,  that  he  is  to  execute  the  notes  in  the 
name  of  the  State  of  North  Carolina  for  the  money  so  borrowed.  This  is 
full  and  ample  authority  to  make  the  notes  signed  by  him  valid  obligations 
of  the  State  without  the  Governor's  participating  in  the  execution  at  all. 
This  construction  is  in  thorough  accord  with  the  general  principle  enun- 
ciated by  Black  at  p.  325  of  his  Interpretation  of  Laws: 

"In  case  of  a  conflict  between  specific  provisions  relating  to  a 
particular  subject  and  general  provisions  for  the  class  to  which 
that  subject  belongs,  the  special  provisions  control  and  the  Gen- 
eral must  give  way,  or,  in  a  proper  case,  the  specific  provision 
will  be  taken  as  creating  an  exception  to  the  general  rule." 

As  illustrating  the  possible  limitation  of  this  doctrine,  if  the  General 
Assembly  had  given  the  Treasurer  authority  to  borrow  money,  without  at 
the  same  time  giving  him  express  authority  to  execute  the  notes  for  the 
money  so  borrowed,  it  may  be,  though  the  authority  to  borrow,  .speaking 
generally,  includes  authority  to  execute  notes  for  the  money  borrowed,  that 
giving  effect  to  section  7401,  the  Governor  must  sign  such  notes,  yet  no 
such  condition  confronts  us  here,  because  the  Legislature  has  spoken  ex- 
pressly on  this  point. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Penalties — M.  A.  Sec. 


January  17,  1922. 


Hon.  B.  R.  Lacy.  State  Treasurer.  Raleigh.  N.  C. 

Dear  Sib: — I  return  herein  letter  of  Mr.  J.  R.  Gurganus  under  date  of 
January  11. 

Section  88  of  the  Machinery  Act  of  1919  provided  that  on  the  taxes 
paid  in  the  months  of  October  and  November,  a  discount  of  one  per  cent 
should  be  allowed  the  taxpayers;  taxes  paid  in  the  month  of  December 
shall  be  at  the  net  amount  charged,  and  from  and  after  the  first  of  January 
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a  penalty  of  one  per  cent  shall  be  charged.  At  the  Special  Session  of  1920, 
this  section  was  amended  so  that  taxes  paid  in  the  months  of  October  and 
November  should  be  allowed  a  discount  of  one  per  cent;  all  taxes  paid 
in  the  months  of  December  and  January  shall  be  paid  at  the  net  amount 
charged,  and  from  and  after  the  first  day  of  February,  penalties,  by  making 
of  interest  charges,  were  begun.  In  1921  the  section  was  substantially  the 
same  in  its  discount  and  penalty  provisions  as  in  the  Act  of  1920,  but 
the  Legislature  of  1921  enacted  chapter  104,  of  the  Public  Laws,  which 
provides  all  taxes  shall  be  due  on  the  first  Monday  In  each  year  and  on  all 
taxes  paid  in  the  months  of  October  and  November  a  discount  shall  be 
given  to  the  taxpayers  of  one  per  cent;  all  taxes  paid  in  the  months,  of  De 
cember,  January,  February  and  March  and  April  shall  be  paid  at  the 
net  amount  charged,  and  this  act  was  limited  to  taxes  levied  for  the  year 
1920.  I  do  not  see  that  there  is  any  serious  difficulty  in  the  way.  Under 
the  Act  of  1921,  there  is  no  penalty  for  non-payment  until  the  first  of 
February,  that  is  for  the  taxes  of  1921. 

Yours  very  truly,  James  S.  Manning, 

.  Attorney-General. 

Express  Companies — Privilege  Tax 

January  20,  1922. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

In  re:    Privilege  Taxes  on  Express  Companies. 
Dear  Sir: — In  reply  to  yours  of  January  18. 

The  taxes  contained  in  the  Schedule  C  upon  certain  corporations  is  a 
tax  for  the  continuance  of  their  corporate  rights  and  privileges  in  the  State. 
Section  76,  of  the  Revenue  Act,  we  have  already  ruled,  interpreted  in  con- 
nection with  section  26,  makes  the  license  issued  to  these  corporations  to 
be  for  twelve  months  and  expire  on  the  31st  day  of  May  of  each  year. 
Sections  79  and  79-a  provide  the  method  of  estimating,  and  the  rate,  of  the 
taxation  for  the  exercise  of  this  privilege  upon  express  companies.  Each 
of  such  companies  shall,  on  or  before  the  30th  day  of  July  in  each  year, 
make  and  return  to  the  Corporation  Commission  a  statement  of  the  total 
number  of  miles  of  railroad  lines  over  which  such  express  company  operates 
in  this  State.  The  rate  of  taxation  is  fixed  by  the  earnings  of  the  express 
company  in  the  State  during  the  previous  calendar  year;  if  not  over  six 
per  cent,  the  company  shall  pay  $5.00  per  mile.  Earnings,  of  course,  are 
to  be  upon  the  capital  stock  of  the  company  invested  in  its  business  in 
the  State  of  North  Carolina.  Greater  rates  are  fixed  when  there  are  greater 
earnings.  Any  company  not  having  previous  earnings  shall  pay  at  the 
rate  of  |5.00  per  mile. 

You  ask  this  office  to  apply  this  statute  to  a  condition  which  has  arisen 
from  the  Southeastern  Express  Company's  having  taken  over  on  May  1,  1921, 
1,450.45  miles  of  the  mileage  of  the  American  Railway  Express  Company. 
Though  the  Southeastern  Express  Company  did  business  for  only  one 
month  during  the  fiscal  year,  June  1,  1920,  to  June  1,  1921,  we  think  it  is 
liable  for  the  privilege  tax  at  the  rate  of  $5.00  per  mile  of  its  mileage  within 
the  State,  and,  again,  it  is  liable  at  the  same  rate  and  for  the  same  mileage 
for  the  fiscal  year  June  1,  1921,  to  June  1,  1922.  Section  76  of  the  act  refers 
to  section  26  of  the  act  for  rules  and  regulations  in  regard  to  time  of 
payment  and  effect  of  payment  of  this  tax.     In  section  26,   it  is  expressly 
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declared  that  such  license  thus  obtained  shall  be  a  personal  privilege,  and 
shall  not  be  transferable  nor  any  abatement  in  the  tax  allowed.  The  fact, 
then,  that  the  American  Railway  Express  Company  had  paid  the  license 
tax  for  the  year  June  1,  1920,  to  June  1,  1921,  upon  the  full  mileage,  cannot, 
under  the  statute,  we  think,  affect  the  liability  of  the  Southeastern  Express. 
Company  for  its  privilege  tax. 

We  think  it  quite  clear  that  the  American  Railway  Express  Company  is 
liable  for  no  more  privilege  tax  than  that  which  should  be  estimated  upon 
its  reduced  mileage  in  the  State  which,  it  seems,  is  3,047.33  miles.  We 
think  that  section  85  of  the  Revenue  Act  cannot  change  the  above  stated 
liability  of  these  express  companies.  That  section  simply  exempts  persons 
and  corporations  from  its  criminal  features  where  the  amount  of  the  tax 
is  contingent  upon  the  amount  of  business  transacted.  The  tax  still  re- 
mains one  for  the  privilege  of  doing  business  during  the  current  tax  year 
June  1  to  June  1. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Motor  Vehicles — Dealers'  Refund 

March  2,  1922 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 
In  re:  AutomoMle  Dealers'  Tax  Refund. 
Dear  Sir: — Your  letter  of  March  2nd  enclosing  letters  and  petitions  from 
the    Nash    Motors    Company    of    Kenosha,    Wisconsin,    for    the    refund    of 
($2,020.00)   License  Tax  paid  by  that  company  for  the  years  from  nineteen 
thirteen  to  nineteen  sixteen  inclusive. 

I  have  heretofore  advised  you  not  to  make  refund  of  these  taxes  and  I 
now  repeat  that  advice.  I  note  in  the  letter  of  February  8,  of  the 
Nash  Motors  Company,  that  they  write,  "You  have  sent  us  communica- 
tions from  Attorney-General  Manning  stating  that  you  are  not  obliged  to 
make  refund  for  any  year  but  that  of  1921."  Referring  to  that  part  of  the 
above  quotation,  which  refers  to  the  refund  for  the  year  of  1921,  I  advise 
you  not  to  accept  the  tax  from  any  non-resident  company  who  paid  it  under 
protest.  Of  course,  if  you  have  accepted  from  the  Nash  Motors  Company 
the  Manufacturers  License  Tax  for  1921,  paid  by  it  under  protest,  I  advise 
you  to  return  this  money,  but  to  collect  the  tax  from  any  dealers  in  the 
State  dealing  in  Nash  cars. 

I  return  the  enclosures  sent  me  in  your  letter. 

Yours  very  truly,  James  S.  Manning. 

Attorney-General. 


Sewing  Machine  Companies — Privilege  Tax  in  Towns 

June  14,   1922. 
Hon.  B.  R.  Lacy.  State  Treasurer,  Raleigh,  N.'  C. 

Dear  Sir: — In  yours  of  June  9th  you  require  of  this  office  an  interpre- 
tation of  section  42  of  the  Revenue  Act  with  particular  reference  to  the 
authority  of  towns  to  tax  sewing  machine  agents. 
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It  is  exceedingly  difficult  to  form  any  intelligent  opinion  upon  this  ques- 
tion in  the  condition  of  the  statute  as  is  now  written.  The  section  requires 
every  person,  etc.,  selling  sewing  machines  in  the  State  to  pay  an  annual 
license  tax  to  the  State  Treasurer  of  $100.00.  In  addition  thereto,  such 
persons,  etc.,  are  required  to  pay  a  tax  of  80  cents  on  every  $100.00,  the 
proceeds  of  the  sale  of  sewing  machines  for  the  year  preceding  the  first 
day  of  July  in  the  current  year.  These  persons,  etc.,  thus  licensed  hy  the 
State  Treasurer,  may  employ  an  unlimited  number  of  agents  to  sell  the  sew- 
ing machines  which  they  are  licensed  to  sell,  and  secure  the  duplicate  of 
the  license  for  each  agent  by  paying  a  fee  of  $1.00  to  the  Treasurer.  In 
addition  to  this  $1.00,  the  county  in  which  the  applicant  does  business,  may 
charge  a  license  tax  of  $5.00.  The  persons,  etc.,  thus  licensed  by  the  State 
Treasurer,  shall  not  be  required  to  pay  any  other  license  or  privilege  tax. 
Cities  and  towns,  however,  may  levy  a  license  or  privilege  tax  not  to  exceed 
$25.00  on  any  dealer  having  an  office  or  selling  from  any  receiving  point. 
This  provision  must  apply  only  to  persons  coming  within  the  designation 
of  the  statute  who  hold  a  duplicate  license  from  the  persons,  etc.,  licensed 
by  the  State  Trea,surer.  In  addition  to  these  classes,  the  statute  creates 
another  class.  That  is  a  merchant  buying  sewing  machines  from  a  manu- 
facturer or  dealer  who  has  paid  the  State  license  and  the  gross  sales  tax. 
He,  if  he  secures  a  duplicate  license  from  such  manufacturer  or  dealer, 
may  sell  these  sewing  machines  without  paying  any  additional  tax  at  all. 
This  seems  to  be  what  the  statute  means. 

Yours  very  truly,  James  S.  Manning, 

Attorney -General. 


License — Theatricai,   Company — Counties 

August  7,  1922. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 
In  ee:  Ona  Williams  Players. 
Dear  Sie: — You  state  that  the  above  company  was  licensed  by  you  un- 
der the  clause  of  section  28  of  the  Revenue  Act,  at  the  bottom  of  page 
18  and  top  of  page  19  of  the  Revenue  Act,  as  a  traveling  theatrical  com- 
pany, they  paying  into  the  State  Treasury  $250.00.  This  license  so  issued 
by  you  entitles  this  company  to  show  in  any  county  in  the  State,  during 
its  life,  without  paying  any  license  tax  to  county,  though  towns  may  charge 
ten  dollars  for  the  first  day,  and  two  dollars  for  each  succeeding  day.  The 
company  entitled  to  such  license  is  described  in  the  statute  as  any  traveling 
theatrical,  traveling  moving  picture,  or  traveling  vaudeville  company,  or 
combination  of  theatrical,  moving  picture  and  vaudeville  company,  con- 
sisting of  not  more  than  ten  performers.  We  are  informed  that  this  com- 
pany comes  within  this  description,  and  as  you  licensed  it,  we  assume 
that  it  does.  The  board  of  commissioners  of  Haywood  County  claim  au- 
thority under  section  1298  of  C.  S.  to  prohibit  the  company  from  showing 
in  that  county  at  all.  We  think  it  clear  that  this  section  does  not  apply 
to  the  above  company,  licensed  by  you,  and  so  the  board  has  not  authority 
to  prohibit  shows  by  it  in  Haywood  County.  Section  1298,  in  describing 
the  class  of  shows  which  the  boards  of  the  particular  counties  named 
therein  may  prohibit,  uses  the  identical  words  used  in  the  clause  of  section 
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29,  of  the  Revenue  Act,  at  the  top  of  page  21.  This  is  an  entirely  different 
class  of  shows  from  that  under  discussion,  and  entirely  different  tax  in 
an  entirely  different  manner  is  levied  upon  them.  The  original  act,  chapter 
164,  Puhlic  Laws  1919,  expressly  limits  its  scope  to  the  class  of  amusements 
described  in  subsection  four,  of  section  29  of  the  Revenue  Act.  For  some 
reason,  probably  because  they  thought  it  not  essential  to  do  so  after  using 
the  identical  words  describing  the  class  of  amusements  which  could  be 
prohibited,  as  those  contained  in  sub-section  four,  the  revisers  did  not 
bring  this  clause  forward  in  the  C.  S.  Under  such  circumstances,  we  think 
the  omission  has  no  controlling  effect  upon  the  construction  of  the  statute. 
We  need  not  resort  to  the  familiar  rule  that  in  the  interpretation  of  a 
particular  section  of  a  revisal  reference  may  be  had  to  the  original  statute, 
for  when  the  General  Assembly  comes  to  amend  this  statute,  chapter  59, 
Public  Laws  1921,  it  does  not  amend  section  1298  of  C.  S.,  but  does 
amend,  in  specific  terms,  chapter  164,  Public  Laws  1919,  by  repealing  sec- 
tion 2  thereof.  The  effect  of  the  amendment  of  1921  is  to  permit  the 
boards  of  all  the  counties  in  the  State  to  prohibit  the  class  of  amuse- 
ments described  in  subsection  4  of  section  29  of  the  Revenue  Act.  We 
have  seen  this  company  does  not  come  within  the  description  of  sub-section 
4,  and  (consequently  the  board  of  commissioners  of  Haywood  County  can- 
not  legally   prohibit    its   show    in   that    county. 

Yours  very  truly,  James  S.  Manning, 
Attorney-General. 

Governor — Signing    State   Notes 

September  13,  1922. 
Hon.  B.  R.  Lacy,  State  Treasurer,  Raleigh,  N.  C. 

Dear  Sir: — We  have  considered  carefully  Mr.  C.  P.  Masslich's  discussion 
of  your  authority  to  execute  the  notes  of  the  State  issued  under  section 
7685,  of  the  Consolidated  Statutes  of  1919,  without  the  Governor  joining 
with  you  in  the  execution  of  said  notes.  Mr.  Masslich's  objection  to  this 
authority  is  based  upon  the  old  statute,  which  is  brought  forward  as  sec- 
tion 7401  of  the  Consolidated  Statutes.  This  old  statute  requires  that  all 
bonds  or  certificates  of  debt  of  the  State  hereafter  to  be  issued  as  originals 
or  as  substitutes  for  such  as  may  be  surrendered  for  transfer,  by  virtue  of 
any  act  now  or  to  be  hereafter  passed,  shall  be  signed  by  the  Governor  and 
countersigned  by  the  State  Treasurer  and  sealed  with  the  great  seal  of  the 
State.  So  far  as  bonds  are  concerned,  in  the  legislative  history  of  North 
Carolina,  the  term  has  such  a  definite  signification  as  not  to  include,  when 
used  in  the  statute,  temporary  and  emergency  notes.  We  do  not  find 
it  necessary  to  rule  upon  the  question  as  to  whether  the  term  "certificates 
of  debt"  would  include  these  emergency  notes. 

In  1915,  for  the  first  time,  the  Treasurer  was  given  authority  to  make 
short-term  emergency  notes  (chapter  168,  P.  L.  1915).  The  title  of  that 
act  was  as  follows:  "An  act  to  amend  section  5371  of  the  Revisal  of  1905, 
and  to  prescribe  the  duties  of  the  State  Treasurer,  and  relating  to  the 
State  Treasurer's  bond."  Section  1  of  that  act  required  all  banks  in  which 
any  money  was  deposited  by  the  State  Treasurer  to  pay  interest  on  monthly 
balances  of  said  money  at  the  rate  of  3  per  cent  per  annum.  Section  2  deals 
with  the  bond  which  is  to  be  executed  by  the   State  Treasurer  before  he 
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shall  qualify  as  such  officer.     Section  3,  which  is  now  section  7685   of  the 
Consolidated  Statutes,   is   as  follows: 

"That,  subject  to  the  approval  of  the  Governor  and  Council  of 
State,  the  State  Treasurer  shall  be  authorized  to  make  short 
term  notes  for  temporary  emergencies,  but  they  must  only  be 
made  to  provide  for  appropriations  already  made  by  the  General 
Assembly." 

The  Treasurer,  previous  to  this  act,  had  been  keeping  the  balances  of 
State  money  in  the  banks  of  Raleigh  without  receiving  from  them  any 
interest  upon  such  balances.  Section  1  of  the  act  dealt  with  this  condi- 
tion. He,  also,  in  the  exercise  of  the  duties  of  his  office,  when  a  temporary 
emergency  occurred,  caused  by  the  failure  to  pay  any  taxes  due  the  State, 
had  been,  with  the  approval  of  the  Governor  and  Council  of  State,  borrow- 
ing money  and  executing  his  note  as  Treasurer  of  the  State  from  those 
banks  to  meet  the  temporary  emergencies.  Section  3  of  the  act,  then, 
recognized  a  condition  which  had  already  existed,  and  legalized  it  for  the 
purpose  therein  stated.  At  no  time  previous  to  the  Act  of  1915  nor  since, 
has  the  Governor  in  construction  of  this  act,  signed  the.se  temporary  notes. 

At  the  time  of  the  previous  ruling  of  this  office,  which  was  transmitted 
to  Mr.  Thompson,  we  assumed  that  there  was  no  difficulty  about  the  author- 
ity of  the  Treasurer  to  execute  these  emergency  notes  without  the  Governor's 
joining  with  him  in  the  execution.  We  assumed  then  that  the  term  "make"  as 
used  in  the  Act  of  1915  and  in  connection  with  the  subject  matter  with 
which  the  act  itself  was  dealing,  was  in  all  particulars  equivalent  to 
"execute,"  and  that,  consequently,  the  Treasurer  was  authorized  to  execute 
these  notes  himself  upon  the  approval  of  the  Governor  and  Council  of  State, 
without  the  Governor  himself  joining  in  the  execution.  One  of  the  defini- 
tions of  the  term  "make,"  as  given  by  Webster,  is  "to  execute  with  the 
requisite  formalities;  as,  to  make  a  bill,  note,  will,  deed,"  etc.  Indeed,  where 
one  is  authorized  to  make  a  note  for  borrowed  money,  and  in  order  to 
secure  that  money,  that  note  is  not  made  until  it  is  executed  and  delivered 
to  the  person  from  whom  the  money  is  borrowed.  This  has  been  the 
uniform  construction  of  these  notes  made  for  temporary  emergencies  by 
all  departments  of  the  State  Government,  certainly  since  1915.  If  there 
is  any  doubt,  then,  as  to  the  signification  of  the  term  "make"  in  the  con- 
nection in  which  it  is  used  (and  we  are  clearly  of  the  opinion  that  there 
is  none),  then  that  doubt  has  been  eliminated  by  the  construction  of  the 
departments  of  the  State  Government  to  whose  care  the  administration  of 
the  law  has  been  committed  for  a  long  period  of  time.  There  have  been 
a  number  of  sessions  of  the  General  Assembly  since,  and  that  body  knew 
of  this  construction,  and  yet  did  not  in  any  particular  amend  the  law 
so  as  to  require  the  Governor  to  sign  these  emergency  notes. 

Chief  Justice  Ruffin  in  Attorney-General  v.  Bank,  21  N.  C,  216,  declares: 

"Besides  the  reasons  for  our  opinion  drawn  from  the  provi- 
sions of  the  act  itself,  the  most  forcible  one  arises  out  of  the  con- 
temporaneous construction  put  on  the  act  by  the  stockholders, 
fiscal  agents  of  the  State,  and  the  Legislature.  Their  acts 
contemporaneously  and  continued  consistently  through  a  period 
of  eighteen  years,  are  such  strong  proof  of  the  sense  in  which 
the  act  was  understood  by  those  who  passed  it,  as  to  make  their 
construction  almost  as  authoritative  as  if  the  words  admitted 
of  no   other." 
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In  Attorney-General  v.  Bank,  40  N.  C,  71,  it  is  declared: 

"Where  by  the  penning  of  a  statute  its  meaning  is  rendered 
doubtful,  long  usage  is  a  just  medium  by  which  to  expound  it, 
upon  the  maxim  that  the  jus  et  norma  loquendi  are  governed  by 
usage." 

This  rule  was  likewise  applied  in  Gill  v.  Commissioners,  160  N.  C,  at 
page  188,  and  in  Commissioners  v.  Board  of  Education,  163  N.  C,  at  page 
408. 

We  conclude,  then,  that  notwithstanding  the  statute,  section  7401,  there 
is  no  necessity  for  the  Governor  to  sign  these  notes,  because: 

(1)  The  term  "make,"  as  used  in  section  7685,  necessarily  includes  the 
execution  and  delivery  of  these  notes  to  the  lender  by  the  State  Treasurer, 
and  that  such  was  the  intention  of  the  Legislature  when  the  statute  was 
enacted. 

(3)  That  if  there  had  been  any  doubt  at  any  time  as  to  the  extent  and 
force  of  this  word,  it  had  been  removed  by  the  contemporaneous  construc- 
tion of  the  act  by  the  Treasurer  and  by  the  long  acquiescence  by  the  Legis- 
lature in  that  construction. 

(3)  The  act  itself  evidently  contemplated  this,  because  it  required  the 
approval  of  the  Governor  and  Council  of  State  before  the  money  could 
be  borrowed  and  before  a  valid  note  could  be  made  by  the  Treasurer, 
thus  indicating  that  if  the  General  Assembly  had  intended  the  Governor  to 
sign  the  notes,  it  would  have  so  expressly  declared.  It  does,  however,  only 
require   his   approval. 

We  return  herewith  the  opinion  of  Mr.  Masslicli  and  the  papers  connected 
therewith. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  THE  STATE  SUPERINTENDENT 
OF  PUBLIC  INSTRUCTION 


School    Bond — Sale — Advertisement 

January  17,  1921. 
Hon.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigli,  N.  C. 

Attention  Mr.  Brower: — Your  letter  under  date  of  January  15th  re- 
ferring to  the  request  of  R.  A.  Sentelle,  County  Superintendent  of  Edge- 
combe County,  is  received.  In  this  letter  you  ask  if  it  is  necessary  that 
school  district  bonds  be  advertised  for  sale,  such  bonds  being  authorized 
under  chapter  55,  Public  Laws  1915.  I  call  your  attention  to  the  fact  that 
the  General  Assembly,  at  its  Special  Session  in  1920,  by  section  7  of 
chapter  3,  enacted:  "All  bonds  hereafter  issued  by  any  county,  city,  town, 
township,  school  district,  or  other  political  sub-division  of  this  State,  shall 
be  advertised  for  sale  in  the  manner  provided  by  the  Municipal  Finance 
Act,  as  amended  by  this  act  for  the  sale  of  municipal  bonds." 

Section  4  of  chapter  3,  Public  Laws  of  the  Extra  Session,  1920,  amended 
section  2956  of  the  Consolidated  Statutes,  by  inserting  at  the  end  of  the 
said  section  the  following  words:  "The  notice  required  by  this  section 
shall  be  published  not  only  in  the  manner  prescribed  by  section  2920,  but 
also  in  a  financial  paper  or  trade  journal  published  within  the  State  of  North 
Carolina,  which  regularly  publishes  notices  of  the  sale  of  municipal  bonds." 

The  Supreme  Court  held  that  the  publication  in  such  a  paper  as  the 
News  and  Observer,  Charlotte  Observer,  Greensboro  News  or  other  paper  of 
general  circulation  in  the  State  which  usually  published  notices  of  bond 
sales,  was  a  sufficient  publication  under  this  act,  as  there  was  no  regular 
trade  journal  or  financial  paper  published  in  North  Carolina. 

If  you  have  not  convenient  the  Consolidated  Statutes  so  that  you  can 
refer  to  section  2956,  you  will  find  that  statute  and  its  amendments  in 
chapter  138,  Public  Laws  1917,  chapter  178,  section  3  (30),  Public  Laws 
1919,  and  Chapter  285,  section  5,  Public  Laws  of  1919. 

In  my  opinion,  therefore,  the  bonds  issued  by  the  school  district  referred 
to  by  Mr.  Sentelle,  will  have  to  be  advertised  for  sale. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School   District — Abolition    of   Special   Tax 

February  18,  1921. 
Hon.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 
Dear  Sir: — ^The  power  of  the  county  boards  of  education  over  elections 
to  abolish  special  tax  districts  was  modified  in  1917.  The  Supreme  Court, 
in  Key  v.  Board  of  Education,  170  N.  C,  123,  held  that  under  statute  as 
it  existed  at  that  time  the  county  board  had  the  discretion  as  to  whether 
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it  would  endorse  and  approve  the  petition  for  an  election  to  abolish  such 
district.  The  General  Assembly  in  1917  made  the  endorsement  of  the  county 
board  of  education  mandatory.  So  now,  under  section  5531  of  the  Consoli- 
dated Statutes,  the  petition  of  two-thirds  of  the  qualified  voters  residing  in 
the  special  tax  district  must  be  presented  to  the  county  board  of  education 
in  the  first  instance  and  if  the  conditions  are  complied  with,  then  the 
county  board  of  education  must  endorse  it  and  the  county  board  of  com- 
missioners must  order  the  election.  The  reason  why  it  is  essential  that  the 
county  board  of  education  should  endorse  the  petition  in  the  first  instance 
is  because  it  is  necessary  that  someone  should  examine  and  scrutinize  the 
petition  to  see  if  in  fact  two-thirds  of  the  voters  of  the  district  had  signed 
it,  and  also  to  ascertain  if  a  school  election  had  been  held  within  two 
years  and  that  duty  is  imposed  upon  the  Board  of  Education.  So,  in  our 
opinion,  the  election  held  in  August,  1920,  in  the  special  tax  district  in 
Polk  County,  without  the  petitions  having  been  presented  to  the  county 
board  of  education,  was  void  and  the  board  of  county  commissioners  may 
be  compelled  by  a  mandamus  to  levy  the  tax  for  this  year,  1921,  unless 
meantime  there  has  been  held  an  election  in  accordance  with  machinery 
provided  in  section  5531,  which  election  resulted  in  a  majority  of  the  quali- 
fied voters  voting  against  the  special  tax.  The  failure  to  levy  the  tax 
for  1920  does  not,  in  our  opinion,  render  the  board  of  county  commissioners 
liable  personally  to  district  for  the  amount  of  the  tax  nor  does  it  render 
the  county  liable  for  said  tax. 

We  return  Mr.  Cobb's  letter   herein. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Districts — Residence 

February  28,  1921. 
Hon.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Baleigli,  N.  C. 
Dear  Sir: — You  ask  what  constitutes  a  resident,  as  the  term  is  used  in 
School  Legislation  in  this  State.  The  law  is  found  in  sections  5537,  5740 
and  5758.  The  object  of  all  the  school  laws  is  to  provide  free  education 
for  the  children  of  the  State.  The  units  through  which  these  laws  are 
administered  are  the  State,  counties,  towns  and  school  districts.  The 
children  of  residents  within  a  particular  county,  or  of  a  particular  district, 
are  entitled  to  the  privileges  of  a  free  education  within  that  district.  We 
think  that  Mr.  A.  B.  Cameron,  in  his  letter  to  the  school  board  of  Southern 
Pines  (which  we  herewith  return),  states  clearly  and  correctly  the  law 
which  would  determine  in  a  particular  instance  whether  a  child  was  en- 
titled to  go  to  school  without  paying  tuition  fees: 

"I  think  the  whole  question,  in  any  case,  depends  upon 
whether  or  not  the  parents  or  guardian  of  the  child  are  actual 
residents  of  the  district.  I  think  anyone  who  may  have  come 
into  your  district  recently  with  the  purpose  of  making  Southern 
Pines  their  permanent  home,  even  though  they  may  have  been 
there  only  a  very  short  while,  would  be  entitled  to  the  privileges 
of  the  school,  while  others  who  may  have  been  there  for  even 
a  much  longer  time,  and  who  have  not  established  their  resi- 
dence, and  do  not  purpose  doing  so,  would  not  be  entitled  to 
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the  benefits  of  the  public  school  without  paying  tuition.  I  should 
say  that  for  any  who  desire  to  be  exempted  from  the  tuition 
charge,  the  burden  of  proof  would  be  upon  them  to  show  that 
they  are  residents  of  your  district." 

Residence  for  any  purpose,  being  a  combination  of  intent  and  act,  and 
as  no  one  could  so  well  testify  of  the  intent  as  the  person  who  sets  it  up, 
we  think  the  latter  clause  of  Mr.  Cameron's  statement  is  no  less  correct 
than  the  remainder  of  it.  A  temporary  sojourner  in  the  State  may  not,  then, 
send  his  children  to  these  public  schools  without  paying  the  tuition  pro- 
vided by  law.  This  does  not  deprive  him  of  any  of  the  rights  guaranteed 
him  In  the  Federal  Constitution,  because,  first,  the  rule  is  applicable  as  well 
between  residents  of  the  various  school  districts  and  counties  of  the  State 
as  it  is  to  residents  and  citizens  of  another  State,  and  second,  because  it 
is  a  political  right,  and  as  such,  not  protected  from  regulation  by  the  State, 
under  the  privileges  and  immunities  clause  of  the  Federal  Constitution. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


BoAED  OF  Education — County  Appointment  of  Members 

March  16,  1921. 
Db.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  G. 
In  the  Matter  of  Ashe  County  Board  of  Echication. 
Dear  Sir: — It  seems  that  Ashe  County  had  a  board  of  education  composed 
of  three  members.  The  term  of  one  of  these  members  is  to  expire,  but 
the  terms  of  the  other  two  members  have  one,  two  years  to  run,  and  the 
other  four  years.  The  omnibus  bill  of  the  recent  session,  appointing  mem- 
bers of  the  county  boards  of  education  throughout  the  State,  begins  as 
follows : 

"As  provided  by  law  the  following  named  persons  are  hereby 
appointed  members  of  the  county  boards  of  education  in  and  for 
their  respective  counties  for  a  term  of  six  years,  except  a.s  other- 
wise provided  herein,  from  the  first  Monday  in  April,  one  thou- 
sand nine  hundred  and  twenty-one." 

It  is  observable  that  this  is  not  limited  to  the  filling  of  vacancies  as  was 
the  Act  of  1919,  chapter  184.  We  construe  it  as  making  absolute  and  un- 
qualified appointments.  For  Ashe  County,  although  there  was  one  A^acancy 
only,  there  were  two  appointments  made:  F.  M.  Miller  for  a  term  of  six 
years,  and  Jesse  Gentry  for  a  term  of  four  years.  The  effect  of  this  is,  of 
course,  to  increase  the  number  of  members  of  the  board  of  education  in 
that  county  from  three  to  four. 

The  general  rule  is  that  an  appointment  may  not  be  made  to  an  office 
which  is  not  vacant,  and  it  is  to  be  assumed  that  the  Legislature  knew  this 
general  rule.  It  is  true  that  it  has  the  power  of  life  and  death  over  such 
offices  and  may,  if  it  so  declare,  make  a  vacancy  and  fill  it.  But  in  the  ab- 
sence of  such  declaration  it  must  be  taken  under  the  wording  of  this  act  to 
have  created  a  new  office  and  not  have  removed  an  incumbent  to  make 
a  vacancy  for  one  of  the  men  so  appointed.  We  can  only  construe  the  act 
from  what  appears  upon  its  face,  and  so  doing  we  have  arrived  at  the  con- 
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elusion  herein  stated  as  more  in  consonance  with  the  general  principles  of 
statutory  construction  than  any  other  which  has  suggested  itself  to  us. 
We  return  the  papers  left  with  us  by  Mr.  Pittman. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


r  ;  School  Books — Local  Depositoeies 

April  5,  1921. 
Hon.  E.  C.  Brooks,  State  Suiyerintendent  Public  Instriiction,  Raleigh,  N.  C. 
Dear  Sm:— On  October  19,  1919,  this  office,  in  a  letter  to  D.  C.  Heath  & 
Co.,  copy  of  which  we  furnished  your  office,  in  construing  what  is  now 
C.  S.,  section  5731,  ruled  that  these  books  must  be  ordered  by  the  county 
board  of  education,  and  that  under  the  statute  credit  was  given  to  such 
■county  board  of  education.  The  authority  to  select  local  depositories  or 
agencies  in  the  county  did  not  extend  to  permitting  these  local  depositories 
to  order  books  of  themselves,  but  all  orders  must  be  made  to  the  publishers 
by  the  county  board  of  education.  If,  therefore,  publishers  have  filled  or- 
ders for  local  depositories,  they  do  so  at  their  own  risk.  Where,  however, 
books  are  ordered  by  the  county  board  and  are  sent  under  its  direction  to 
the  local  depository  selected  by  themselves,  the  county  board  is  responsible 
to  the  publisher  for  the  price  of  the  books  if  such  depository  should  fail, 
the  credit  under  the  statute  being  wholly  given  to  the  county  board  of 
education.  In  other  words  under  this  statute  the  publishers  are  under- 
stood not  to  deal  at  all  with  the  local  depositories,  but  solely  with  the 
county  board  of  education.  This  ruling  we  adhere  to.  Whether  or  not 
there  should  be  any  personal  liability  upon  the  members  of  the  board 
of  education  for  the  default  of  the  depository,  would  depend  entirely  upon 
the  gross  personal  negligence  of  such  individual  member  of  the  board,  and 
this  could  not  be  determined  without  the  facts  of  the  particular  case 
bringing  those  members  within  this  rule. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Funds — Kindergarten 

April   9,    1921. 
Hon.  E.  C.  Brooks.   State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 
Attention  Mr.  Pittman. 
Dear  Sir: — In  your  letter  of  April  7th  you  ask  whether  a  free  kinder- 
garten for  children  under  six   years   of  age   could  be   established   and   sup- 
ported wholly  or  in  part  out  of  local  school  funds.    We  think  not.     It  would, 
in  our  opinion,  be  a  diversion  of  special  funds  voted  by  the  people  for  the 
maintenance    of    public    schools    for    those    children    between    the    ages    of 
six  years  and  twenty-one  years. 
We  return  herein  Mr.  Hauss'  letter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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School   Funds — Poll   Tax 

April   18,  1921. 
Hon.  E.  C.  Brooks,  State  Siiperintenclent  Public  Instruction,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  April  15th. 
You  ask  a  written  opinion  on  these  three  questions: 

1.  Is  it  legal  to  levy  a  poll  tax  in  special  tax  districts  created  and  func- 
tioning before  January  8,  1921,  and  in  which  both  the  property  and  poll  tax 
Jiad  been  levied  by  special  authority  of  the  Legislature  and  with  the  special 
approval  of'  the  majority  of  the  qualified  voters? 

2.  In  the  case  of  an  election  now  to  be  called  for  the  formation  of  special 
school  tax  districts,  whether  it  is  illegal  to  submit  the  question  of  a 
levy  of  a  property  tax  and  also  a  poll  tax. 

3.  In  case  of  elections  already  held  since  January  8,  1921,  with  both 
the  property  and  poll  tax  submitted  to  the  people  with  such  tax  approved 
by  a  majority  of  the  qualified  voters  in  the  district,  whether  or  not  the 
illegality  of  a  poll  tax  levy  would  invalidate  also  the  property  tax  levy. 

The  following  provision  of  the  Constitution  became  operative  under  the 
act  submitting  it  to  a  vote  of  the  people  at  the  general  election  in  No- 
vember,  1920,   on  January   8,   1921: 

"Section  1.  The  General  Assembly  may  levy  a  capitation  tax 
on  every  male  inhabitant  of  the  State  over  twenty-one  and  under 
fifty  years  of  age,  which  said  tax  shall  not  exceed  two  dollars, 
and  cities  and  towns  may  levy  a  capitation  tax  which  shall  not 
exceed  one  dollar.  No  other  capitation  tax  shall  be  levied.  The 
commissioners  of  the  several  counties  and  of  the  cities  and 
towns  may  exempt  from  the  capitation  tax  any  special  cases  on 
account  of  poverty  or  infirmity." 

The  General  Assembly  at  its  session  of  1921  legislated  in  pursuance  of 
such  constitutional  provision,  section  2  of  chapter  34,  Public  Laws  of  1921 
(Revenue   Act),   as  follows: 

"There  shall  be  levied  by  the  board  of  county  commissioners 
in  each  county  a  tax  of  two  dollars  on  each  taxable  poll  or  male 
between  the  ages  of  twenty-one  and  fifty  years,  except  the  poor 
and  infirm,  whom  the  county  commissioners  may  declare  and 
record  fit  subjects  for  exemption.  The  taxes  levied  and  collected 
under  this  section  shall  be  for  the  benefit  of  the  public  school 
fund  of  the  county,  and  for  the  support  of  the  poor,  but  not 
more  than  twenty-five  per  cent  of  the  tax  may  be  used  for  the 
latter  purpose." 

In  our  opinion,  it  is  clearly  illegal  to  levy  a  poll  tax  in  the  special  tax 
districts  described  in  your  first  question.  It  is  also  clear  that  the  property 
tax  with  the  poll  tax  eliminated  may  be  levied  and  collected. 

In  answer  to  your  second  question,  it  is  clearly  illegal  in  proposed  elec- 
tions held  since  January  8,  to  submit  the  question  of  poll  tax  to  the  quali- 
fied voters  of  the  district  at  all.  Wherever  such  proceedings  have  been 
started  and  the  election  has  not  been  held,  it  would  be  well  to  recall  the 
petition  and  amend  it  so  as  to  ask  for  only  a  property  tax. 
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The  solution  of  your  third  question  involves  very  much  more  difficulty. 
It  is  a  question  which  cannot  be  answered  categorically  yes  or  no,  in  the 
absence  of  its  determination  by  the  Supreme  Court  in  a  case  properly  con- 
stituted. We  would  suggest  that  in  all  cases  where  the  election  has  been 
held  since  January  8,  1921,  and  both  the  property  and  poll  taxes  have 
been  voted  by  the  people,  that  the  subsequent  proceedings  in  the  levy 
of  the  tax  be  taken  with  a  total  disregard  of  the  poll  tax,  leaving  the 
question  for  anyone  who  chooses  to  raise  it  thereafter. 

Stated  shortly,  the  board  of  county  commissioners  in  such  cases  should 
obey  the  Constitution  and  levy  only  a  property  tax,  disregarding  entirely 
the  instruction  of  the  voters  to  levy  also  a  poll  tax. 

The  conclusion  herein  reached  is  based  upon  the  theory  that  that  portiou 
of  the  new  section  1,  "No  other  capitation  tax  shall  be  levied,"  as  mandatory, 
and  when  taken  in  connection  with  section  2  of  the  Revenue  Act,  quoted 
above,  is  self-executing.  In  other  words,  it  does  not  require  any  supple- 
mental command  from  the  Legislature  to  prevent  the  levy  of  poll  tax  in 
excess  of  two  dollars,  and  indeed,  if  the  Legislature  should  attempt  ta 
permit  the  levy  of  such  poll  tax  beyond  the  limit  of  two  dollars,  its  actiou 
would  be  null  and  void. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School    Districts — Consolidatioos^ 

April  27,  1921. 
Dr.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 
Dear  Sir: — We  are  asked  to  determine  how  far  section  5530,  C.  S.,  en- 
titled "Enlargement  of  special  district  upon  election,"  has  been  modified 
by  the  following  amendment  to  section  5473,  as  adopted  by  the  General  As- 
sembly of  1921: 

"Provided,  that  in  consolidating  non-local  tax  district  or  dis- 
tricts with  a  special  chartered  district  the  consolidation  shall  be 
with  the  consent  of  the  board  of  trustees  or  governing  body  of 
said  special  chartered  school  and  the  new  consolidated  district 
shall  then  be  under  the  authority  of  the  governing  body  of  the 
special  chartered  school;  Provided,  further,  the  county  board 
of  education  is  hereby  authorized  to  consolidate  local  tax  dis- 
tricts having  different  special  tax  rates  for  schools  and  local 
tax  districts  with  non-local  tax  districts,  but  the  rate  on  any  con- 
solidated district  created  from  local  tax  districts  having  different 
local  tax  rates  shall  be  made  uniform  by  the  county  commis- 
sioners upon  the  recommendation  of  the  county  board  of  educa- 
tion and  the  county  board  of  education  is  authorized  to  appoint 
one  committee  composed  of  not  less  than  three  nor  more  than 
five  members  for  the  consolidated  district,  and  no  taxpayer  in 
such  a  consolidated  district  shall  be  required  to  pay  a  higher 
special  tax  rate  than  that  voted  originally  in  his  district;  pro- 
vided,  further,  that  the  consolidated  school  districts  herein  au- 
thorized shall  have  authority  to  vote  special  tax  rates  for  schools 
on  the  entire  district  in  accordance  with  law." 

Section  5530  is  evidently  restricted  by  its  terms  to  the  taking  in  of  ter- 
ritory continuous  to  an  existing  special  tax  district.  This,  in  the  opinion 
of  this  office,   is  a  totally  different  matter   from  that  contemplated  by  the 
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Amendment  of  1921.  The  Amendment  of  1921  permits  the  consolidation 
of  local  school  districts,  already  existing,  whether  they  are  tax,  or  non-tax, 
local  districts.  When  so  consolidated  these  original  districts  are  merged 
in  one  single  large  district.  Any  question  of  tax  for  this  enlarged  district 
is  then  to  be  submitted  to  the  qualified  voters  within  its  limit.  If  in- 
cluded in  the  consolidation  there  is  a  local  district  which  has  already 
a  tax  and  it  is  proposed  to  levy  in  the  enlarged  district  a  tax  greater  than 
that  theretofore  levied  in  the  bounds  of  the  local  tax  district,  the  submission 
of  the  greater  rate  to  the  qualified  voters  of  the  greater  district  should  be 
accompanied  by  a  proposition  to  abrogate  the  special  tax  in  the  local 
district  incorporated  therein.  In  our  opinion,  the  call  for  election  and 
the  notice  of  the  election  should  include  a  proposition  to  abolish  such  tax. 

A  rather  strict  interpretation  of  the  act  of  1921  would  confine  the  con- 
solidation set  forth  therein  to  that  of  whole  districts.  It  is  doubtful  whether 
the  act  can  be  extended  further.  It  may  be,  however,  that  the  authority 
to  consolidate  would  be  held  to  be  the  principal  purpose  of  the  Legislature, 
and,  therefore,  where  in  this  consolidation  there  is  included  at  least  one 
whole  district,  that  contiguous  territory  might  be  taken  in  regardless  of 
whether  it  constituted  a  whole  district.  The  county  board  of  education  has 
express  authority,  independent  of  the  Act  of  1921,  to  redistrict  the  entire 
county  or  any  part  tli^reof  and  to  consolidate  school  districts  wherever 
and  whenever  in  its  judgment  the  redistricting  or  the  consolidation  of 
districts  will  better  serve  the  educational  interests  of  the  township,  or  the 
county,  or  any  part  of  the  county.  In  the  exercise  of  this  power  we  do 
not  think  the  county  board  is  restricted  by  the  provisions  of  section  5530 
of  the  C.  S.  In  the  Constitution  of  1868  this  duty  of  redistricting  the  county 
was  imposed  upon  the  county  commissioners.  The  convention  of  1875  ex- 
pressly authorized  the  Legislature  to  abrogate  this  authority  and  as  a 
consequence  to  impose  it  upon  the  county  board  of  education,  and  this  has 
been  done. 

Yours  very  truly,  James  S.  Maisining, 

Attorney-General. 


School  Funds — Tax  Sale 

Dr.  E.  C.  Brooks,  State  Superintendent  Ptidlic  Instruction,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  your  inquiry  through  Mr.  A.  S.  Brower,  of  May 
14th,  it  is  my  opinion  that  when  land  in  a  county  is  sold  for  taxes  and 
purchased  by  the  county  that  the  taxes  assessed  against  such  land  for  school 
purposes  must  await  the  realization,  by  the  county,  of  money  from  that 
land.  I  do  not  see  that  the  general  fund  of  the  county  is  called  upon  to  make 
good  to  the  school  fund  the  taxes  assessed  for  school  purposes  against 
such  land.  The  county  purchases  the  land  sold  for  taxes  for  the  purpose 
of  trying  to  preserve  all  taxes  due  by  the  land  and  when  the  land  is  re- 
deemed or  when  the  county  otherwise  realizes  money  from  the  land  by 
its  sale,  then  the  taxes  assessed  for  schools  against  such  land  can  be  paid, 
but  I  do  not  see  how  that  can  be  paid  before  that  time. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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School  Funds — Boeeowing  Money 

June  2,  1921. 
Hon.  E,  C.  Brooks,  State  Superintendent  PuMic  Instruction,  Raleigh,  N.  C. 
Attention  Me.  Pittman: — The  General  Assembly  at  its  recent  session 
enacted  a  law  entitled  "An  Act  to  authorize  the  Board  of  Education  and 
the  Board  of  County  Commissioners  of  New  Hanover  County  to  borrow 
money  to  equip  the  New  Hanover  High  School  and  beautify  its  grounds." 
There  is  nothing  in  the  act  which  requires  the  submission  of  the  question 
of  incurring  the  debt  to  the  qualified  voters  of  the  county.  The  only  con- 
dition under  which  the  Board  of  County  Commiasioners  can,  under  our 
Constitution,  borrow  money  for  school  purposes  without  the  approval  of  a 
majority  of  the  qualified  voters,  is  when  the  money  is  necessary  to  run  the 
schools  for  the  full  period  of  six  months.  Under  the  decisions  of  our 
Supreme  Court  recently  collected  in  Stephens  v.  Charlotte,  172  N.  C,  564,  and 
Williams  v.  Commissioners.  176-554,  no  debt  can  be  incurred  for  school 
buildings  or  for  beautifying  school  grounds  without  the  approval  of  a 
majority  of  the  qualified  voters  in  the  territory  from  whose  taxes  the  debt 
is  to  be  paid.  This  office  has  held  that  money  can  be  borrowed  in  an 
emergency  created  by  the  failure  to  collect  taxes  or  any  other  cause,  against 
the  funds  to  be  derived  from  taxes  of  the  current  year  already  levied. 
This  is  as  far  as  we  can  go. 

Yours  very  truly,  James  S.  Manning, 

Attorney-G-eneral. 


School   Districts — Rate   of    Taxation 

June  6,   1921. 
Hon.  E.  C.  Beooks,  State  Siiperintenclent  PuMic  Instruction,  Raleigh,  N.  C. 
Attention  Me.  Pittman: — We  have  from  you  a  telegram  from  Mr.  H.  P. 
Harding  as  follows: 

"Does  Municipal  Finance  Act  limit  special  school  tax  rate 
this  year?  Wire  answer  and  mail  opinion  of  Attorney-Gen- 
eral.    We  are  asking  for  old  rate." 

The  effect  of  the  decision  of  the  Supreme  Court  in  the  opinion  handed 
down  last  week  is,  stated  broadly,  to  throw  municipalities  back  upon  sec- 
tion 3,  chapter  84,  Public  Laws  1919  (The  Revaluation  Act).  The  rate  of 
taxation  then  is  limited  to  the  ten  per  cent  provided  by  that  act  as  fol- 
lows: "The  rate  so  levied  in  1920  shall  in  all  cases  become  the  maximum 
rate  that  can  be  levied  by  counties,  cities,  towns  and  special  tax  districts 
in  any  year  thereafter  until  authority  is  given  by  the  General  Assembly 
to  increase  them."  Special  authority  was  given  all  special  local  tax  dis- 
tricts, including  city  school  districts  in  section  11  of  an  act  ratified  March 
7,  1921,  page  14  of  New  School  Legislation.  The  limit  of  taxation  in  the 
Charlotte  School  District  is  30  cents.  Under  the  act  above  mentioned  a 
tax  within  this  limit  may  be  now  levied  for  schools  in  the  Charlotte 
School  District,  notwithstanding  the  decision  in  Allen  v.  Raleigh. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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School  Funds — Poll  Tax 

June  23,  1921. 
Hon.  E.  C.  Brooks,  State  Superintendent  Pitblic  Instruction,  Raleigh,  N.  G. 
Attention  Mb.  Pittman: — We  have  considered  very  carefully  the  ques- 
tions presented  in  the  letter  of  Mr.  S.  G.  Hasty,  county  superintendent  of 
Davidson  County.  In  all  instances  where  the  question  of  special  tax  on 
property  and  poll  has  been  submitted  to  the  qualified  voters  of  school  dis- 
tricts since  the  ratification  of  the  new  amendment  to  the  Constitution,  when 
the  special  tax  has  been  approved  by  the  voters  of  the  district,  both  as  to 
property  and  poll,  we  advise  that  the  property  tax  be  levied,  omitting  en- 
tirely the  poll  tax.  We  think  that  the  erroneous  submission  of  a  poll  tax 
to  the  people  would  not  avoid  the  election  as  to  the  property  tax.  The 
voters  in  that  election  are  presumed  to  have  known  the  law  and  that  a  levy 
of  poll  tax  was  illlegal,  and,(  consequently,  no  taxpayer  in  the  district,  after 
the  tax  is  levied  upon  the  property  only,  would  be  in  a  position  to  attack 
the  validity  of  that  levy. 

We  return  herein  letter  of  Mr.  Hasty  enclosed  to  us. 

Yours  very  truly,  James  S., Manning, 

Attorney-General. 


Schools — Salary  Schedule 

June  28,  1921. 
Hon.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 
Dear  Sir: — You  ask  whether  or  not  a  county  board  of  education  may 
adopt  a  salary  schedule  for  the  teachers  in  the  county  less  than  that  adopted 
by  the  State  Board  of  Education.  We  think  not.  The  Legislature  has  for 
years  attempted  to  provide  a  general  and  uniform  system  of  public  schools. 
The  adoption  of  the  Constitutional  amendment  which  increased  the  com- 
pulsory term  from  four  months  to  six  months  made  the  cost  of  public  edu- 
cation so  much  greater  than  it  had  been,  that  the  State  was  compelled  to 
come  to  the  rescue  of  the  counties  in  providing  funds  for  six  months  schools. 
There  are  two  funds  provided  by  the  State:  One,  a  building  loan  fund,  and 
the  other  a  State  equalization  fund.  The  General  Assembly  of  1921  provided 
for  a  Teachers'  Salary  Fund  as  follows: 

"The  State  Superintendent  of  Public  Instruction  shall  recom- 
mend annually  to  the  State  Board  of  Education  for  its  adoption 
a  uniform  graduated  salary  schedule  for  all  teachers,  principals, 
superintendents  and  assistant  superintendents,  based  upon  train- 
ing, duties,  experience,  professional  fitness,  and  continued  service 
in  the  same  school  system,  consistent  with  the  estimated  amount 
to  be  derived  from  the  State  Public  School  Fund.  The  said  salary 
schedule,  when  adopted  by  the  State  Board  of  Education,  shall 
be  a  guide  to  county  boards  of  education  in  preparing  the  school 
budget,  in  making  provision  and  in  apportioning  the  funds  for 
a  six  months  school  in  every  district,  and  it  shall  be  considered 
a  fair  salary  schedule  to  be  presented  in  the  budget  to  the  board 
of  county  commissioners.  However,  nothing  in  this  section  shall 
prevent  boards  of  county  commissioners  from  providing  funds 
sufficient  to  meet  a  salary  schedule  higher  than  that  provided 
by  the  State  Board  of  Education.  When  the  State  Board  of  Edu- 
cation shall  adopt  a  graduated  salary  schedule,  this  shall  be  the 
basis  for  the  apportionment  of  the  State  Public  School  Fund." 
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This  seems  to  permit  the  county  board  to  provide  a  higher  schedule  than 
the  State  Board  suggests  and  by  inference  to  exclude  authority  to  provide  a 
lesser  schedule.  Certainly  the  uniformity  which  both  the  Constitution 
and  the  statute  intended  to  secure,  would  be  destroyed  if  the  various  coun- 
ties of  the  State  were  permitted  to  provide  a  lower  schedule.  The  last  clause 
of  the  section  quoted  above  expressly  provides  that  the  salary  schedule 
adopted  by  the  State  Board  of  Education  shall  be  the  basis  for  the  appor- 
tionment of  the  State  Public  School  Fund.  The  only  feasible  way,  it  seems, 
to  do  this  is  to  require  that  the  county  schedule  of  salaries  should  be  the 
same  as  that  of  the  State  Board  of  Education,  or  higher. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Bonds — Elections 

July  1,  1921. 
Me.  W.  H.  Pittman,  State  Board  of  Education,  Raleigh,  N.  C. 

Dear  Sir: — We  have  considered  the  letter  of  Mr.  E.  M.  Rollins  to  you  and 
have  come  to  the  following  conclusion,  taking  his  questions  as  the  basis 
for  the  answers: 

1.  The  local  school  committee  may  make  the  petition  under  chapter  87, 
of  the  Public  Laws,  Extra  Session,  1920.  Section  8  of  the  act  expressly  pro- 
vides: "The  powers  granted  by  this  act  are  granted  in  addition  to  and 
not  in  substitution  for  existing  powers  of  school  districts,  and  not  subject 
to  any  limitation  or  restriction  contained  in  any  other  general,  special  or  local 
act.  Any  school  district  may  issue  bonds  either  under  this  act  or  any 
other  act." 

2.  Should  the  tax  rate  stated  in  the  petition  be  limited  therein?  The 
statute  itself,  section  1  of  the  act,  does  not  expressly  require  this.  It 
would  be  well  to  state  in  all  petitions,  however,  a  limit  of  taxes  desired 
in  order  that  the  board  of  county  commissioners  may  have  some  data 
upon  which  to  make  the  levy  of  taxes.  The  proposed  levy  should  be  made 
definite  when  it  is  submitted  to  a  vote  of  the  people  in  order  that  they  may 
know  for  what  tax  they  are  voting. 

3.  There  have  been  no  amendments  to  chapter  87,  Public  Laws  1920,  that 
we  have  been  able  to  find,  so  that  statute  is  to  be  construed  as  providing 
another  and  distinct  method  of  levying  taxes  and  issuing  bonds  for  the  school 
districts  defined  therein. 

4.  In  issuing  the  bonds,  it  would  be  necessary  for  the  school  committee 
to  provide  itself  with  a  corporate  seal. 

We  return  herein  Mr.  Rollins'  letter  and  petition  attached. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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School  Funds — Borrowing   Moxey 

July  13,  1921. 
Hon.  E.  C.  Brooks,  State  Superintendent  PuMic  Instruction,  Raleigh,  N.  C. 
Attention  Mk.  Pittman. 
Dear  Sir: — This  office  has  invariably  ruled  that  neither  a  county  board 
of  education  nor  the  governing  authorities  of  a  city  school  have  legal 
authority  to  incur  a  debt  which  is  permanent  in  its  nature  without  having 
special  authority  from  the  Legislature  and  the  special  approval  of  a 
majorty  of  the  qualified  voters  in  a  particular  county  or  town.  Where, 
however,  from  the  failure  of  the  tax  collecting  authorities  to  collect  the 
taxes  promptly  during  the  current  tax  year,  there  arises  a  necessity  to  an- 
ticipate these  uncollected  taxes  by  borrowing  money  to  be  paid  out  of 
this  fund  when  collected,  we  think  their  authority  is  ample  to  borrow  the 
money  and  to  execute  proper  evidence  of  indebtedness  which  is  to  be 
paid  from  the  taxes  of  the  current  year.  Under  these  rulings,  you  ask 
whether  or  not  the  Raleigh  Township  School  Committee  may  borrow  money 
for  school  purposes  without  a  vote  of  the  qualified  voters  in  the  township 
under  the  following  circumstances:  There  is  outstanding  of  taxes  for  the 
year  1920  uncollected  about  $40,000  due  the  school  fund  of  said  township. 
The  taxes  for  1921  will  become  due  October  1,  1921.  On  account  of  the 
inadequate  school  facilities  in  the  township  and  the  monthly  accrual  of 
the  teachers'  salaries  without  funds  in  the  Treasury  to  meet  them,  it  be- 
comes necessary  for  the  school  committee  to  borrow  about  $40,000  to  tide 
over  the  temporary  difficulty.  We  think  they  may  legally  do  so  in  anticipa- 
tion of  the  taxes  for  the  current  year.  They  have  not  authority,  however, 
to  incur  a  debt  which  is  to  be  carried  forward  by  renewal  from  year  to 
year.  The  authority  extends  no  further  than  to  bind  income  which  is  in  plain 
view  at  the  time  that  the  debt  is  contracted.  Stated  shortly,  the  distinction 
is  between  a  merely  temporary  indebtedness  to  be  discharged  out  of  a  par- 
ticular fund  which  is  to  be  collected  and  consequently  constitutes  part  of 
the  assets  of  the  committee,  and  a  permanent  debt  which  is  to  be  paid 
from  time  to  time  out  of  taxes  hereafter  to  be  levied  and  collected. 

Yours  very  truly,  Jajies  S.  Manning, 

Attorney-General. 


School  Districts — Branch  •  Schools 

July  28,  1921. 

Dr.   E.  C.  Brooks,   State  Superintendent  Public  Instruction,  Raleigh,  N.   C. 

Dear  Sir: — You  ask  whether  the  County  Board  of  Education  may  estab- 
lish a  school  within  a  district  already  laid  out  as  a  branch  of  the  school 
already  established  within  that  district,  though  the  newly  erected  school 
house  will  be  located  within  three  miles  of  a  school  already  established 
in  that  township. 

We  think  the  reasoning  of  the  court  and  of  the  concurring  opinion  of 
Chief  Justice  Clark  in  Pemberton  v.  Board  of  Education,  172  N.  C,  552,  sus- 
tains the  view  that  this  branch  school  may  be  erected.  It  would  be  otherwise 
if  it  were  attempted  to  create  a  new  school  district. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Motor  Vehicles — Foefeitube 

August  10,  1921. 
Db.  E.  C.  Brooks,   State  Superintendent  Public  Instruction,  Raleigh,  N.  C 

Dear  Sir: — Your  letter  of  August  9,  enclosing  the  within  letter  from 
Frof.  Holland  Holton,  of  Durham,  N.  C,  in  regard  to  forfeiture  of  automo- 
biles seized  by  the  sheriff  for  violation  of  the  prohibition  laws,  is  received. 

In  the  case  of  State  v.  Johnson,  decided  by  the  Supreme  Court  of  North: 
Carolina  June  7,  1921,  the  court  held:  "Under  Consolidated  Statutes,  section. 
3403,  providing  that  the  sheriff,  seizing  any  liquors  had  or  kept  in  vio- 
lation of  law,  shall  seize  the  automobile  used  in  conveying  them,  and  that 
upon  conviction  defendant  shall  forfeit  all  right,  title,  and  interest  in  the 
property  so  seized,  it  is  only  the  right,  title  and  interest  of  the  de^ 
fendant  in  the  automobile  seized  that  may  be  forfeited,  and,  upon  conviction: 
of  an  employee  for  possessing  and  transporting  spirituous  liquors  in  his: 
employer's  automobile,  the  automobile  is  not  subject  to  forfeiture." 

As  the  county  board  of  education  is  to  be  the  beneficiary  of  such  forfeitures; 
when  they  are  legal,  it  seems  to  me  entirely  proper  for  the  attorney  of 
such  board  to  aid  the  sheriff  in  securing  and  confirming  the  forfeiture  of 
automobiles,  but  you  will  notice  from  the  above  decision  that  it  will  be. 
extremely  difficult  to  sustain  the  forfeiture  of  an  automobile. 

Yours  very  truly,  James  S.  Manning, 

Attorney-Genei-al.. 


Corporation  s — Non-user 


September  30,  1921. 


Mb.  W.  H.  Pittman,  Chief  Clerk,  Raleigh,  N.  C. 

Dear  Sir: — Section  5-a  of  the  Compulsory  Attendance  Law  required  boards- 
of  education  to  have  the  law  published  each  year  in  the  manner  provided 
in  such  section. 

In  re:    Rural  Community  at  Swan  Quarter. 

Nonuser  of  corporate  functions  and  nonperformance  of  corporate  duties, 
enable  the  State  to  bring  an  action  against  the  corporation  for  forefeiture 
of  its  charter,  but  if,  before  this  is  done,  the  corporation  resumes  its 
functions,  its  acts  will  be  valid.  We  return  herein  the  letters  of  Messrs. 
Reece  &  Makely. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General, 


County  Boards — Negligence  of  Employes 

October  6,  1921. 
Mr.  W.  H.  Pittman,  Secretary,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  October  4th. 

We  have  considered  the  questions  presented  by  Mr.  E.  E.  Sams  in  his  letter 
of  September  30  to  you. 

First.    What  is  the  liability  of  the  County  Board  of  Education  for  injurie:? 
infiicted  by  the  negligent  operation  of  trucks  used  by  that  board  for  the  car- 
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riage  of  children  in  a  consolidated  district?  It  is  very  clear  that  these 
county  boards,  being  an  instrumentality  of  government,  are  not  liable 
for  damages  or  injury  inflicted  by  their  employes  in  the  negligent  operation 
of  these  trucks. 

Second.  Personal  liability  of  the  individuals  composing  the  board.  Here 
the  answer  is  very  much  more  difficult.  The  courts  themselves  are  much 
divided  upon  this  question.  The  last  case  in  this  State,  Eeenan  v.  Com- 
missioners, 167  N.  C,  356,  puts  this  question  aside  as  not  involved  in  that 
case.  It  would  be  safe  for  the  individual  members  of  this  board  to  act  on 
this  principle:  If  they  have  exercised  due  care,  considering  the  nature  of  the 
employment,  the  possible  dangers  inherent  in  it,  to  employ  only  such  drivers 
as  they  are  convinced  are  safe  and  experienced  drivers,  there  could  be  no 
personal  liability.  "We  do  not  think  that  the  board  would  be  justified  in 
using  the  school  funds  to  pay  for  liability  insurance. 

We  return  herewith  Mr.  Sams'  letter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Valuation  of  Property — Cotton  Mills 

November  15,  1921. 
Hon.  E.  C.  Beooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 
In  re:  Horizontal  cut  in  valuation  of  real  %)rox>erty  in  its  aj)plication 
to  cotton  mills. 
Dear  Sir: — We  are  informed  from  the  office  of  the  Commissioner  of  Rev- 
enue that  that  office  has  invariably  ruled  that  these  horizontal  cuts  made 
by  the  various  counties  for  the  valuation  of  real  estate  for  taxation  applied 
not  only  to  real  estate  upon  which  a  cotton  mill  is  located,  but  to  all  the 
machinery  attached  to  such  real  estate  and  used  for  the  purpose  for  which 
the  cotton  mill  is  established.  This  treatment,  however,  of  such  machinery 
as  real  estate,  because  attached  to  the  same  as  a  fixture,  necessarily  pre- 
vents any  abatement  in  the  assessed  value  of  the  machinery  from  time  to 
time  by  reason  of  wear  and  tear.  Like  all  other  real  estate,  it  is  to  be 
valued  at  the  quadrennial  period  fixed  by  the  statute  with  the  value  to 
remain  the  same  until  the  time  fixed  for* re-assessment  with  only  the  abate- 
ments allowed  by  the  statute  to  be  made  annually  by  the  list-taker  when 
the  property,  or  part  of  it,  is  destroyed  to  a  value  in  excess  of  $100. 
Section  7907  of  C.  S. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Bonds — Levy  of  Taxes 

January  26,  1922. 

Hon.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 

Dear  Sir: — It  appears  from  the  letter  of  Mr.  Leo  Carr,  principal  of  Teachey 

High  School,  to  you  that  in  acting  under  Revisal,  section  5676   et  seq.  of 

Consolidated  Statutes,  Teachey  High  School  district  has  voted  a  bond  issue 
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of  $20,000.  In  the  petition  for  such  election  and  in  the  order  and  advertise- 
ment of  the  election  the  question  was  submitted  to  the  voters  of  the  dis- 
trict upon  the  issue  of  said  bonds,  accompanied  by  a  proposition  to  levy 
a  tax  not  to  exceed  40  cents  on  the  one  hundred  dollars  property  in  the  dis- 
trict. This  proposition  was  approved  by  the  requisite  majority  of  the  qualified 
voters  of  the  district  in  an  election  held  in  accordance  with  the  law. 
Section  5677  declares  that  the  maximum  tax  which  may  be  levied  shall  not 
exceed  30  cents  on  the  one  hundred  dollars  of  property.  Sections  10  and 
11,  of  chapter  91,  Public  Laws  of  Extra  Session  of  1920,  authorized  an  in- 
crease of  the  amount  of  the  levy,  theretofore  limited  to  30  cents,  and  it 
was  under  this  amendment  that  not  exceeding  40  cents  as  a  measure  of  the 
tax  for  such  bond  issue  was  submitted  to  the  people  of  the  district.  Un- 
fortunately the  Journal  of  the  Senate  does  not  show  a  second  reading  of 
the  bill,  which  afterwards  became  chapter  91  above  cited.  The  consequence 
of  this  is  to  eliminate  from  chapter  91  all  authority  to  increase  the  amount 
of  the  bond  issue  or  the  rate  of  taxatiozi.  Upon  this  Mr.  Carr  asks  whether 
or  not  the  election  held  as  above  set  out  would  prevent  an  issue  of  the  bonds, 
the  amount  being  within  the  statutory  authority  of  section  5678  of  the 
Consolidated  Statutes,  and  the  levy  of  a  tax  not  exceeding  30  cents  on  the 
one  hundred  dollars  as  provided  in  section  5677.  We  think  it  quite  clear 
that  they  have  this  authority  upon  the  election.  The  practical  effect  of  the 
election  under  such  circumstances,  is  to  authorize  the  issue  of  |20,000 
of  bonds  and  a  levy  of  taxes  at  the  rate  fixed  by  the  statute  which  is  less 
than  that  voted  by  the  people.  An  authority  to  levy  not  exceeding  40  cents 
on  the  one  hundred  dollars  necessarily  includes  in  it  a  levy  of  30  cents 
on  the  one  hundred  dollars,  as  the  greater  always  includes  the  less.  The 
county  commissioners,  though  the  vote  of  the  people  authorized  not  ex- 
ceeding 40  cents,  are  restricted  by  the  statute  to  a  levy  of  not  exceeding 
30  cents.  It  should  be  borne  in  mind,  however,  that  if  the  levy  of  30  cents 
will  not  adequately  provide  for  the  payment  of  the  principal  and  interest 
on  said  bonds  for  the  twenty-year  period,  then  the  validity  of  the  bond 
issue,  as  well  as  the  vendibility  of  the  bonds,  may  be  affected  thereby  under 
a  recent  decision  of  the  Supreme  Court. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Statutes^-Validation  of  Invalid  Act 

January  26,  1922. 
Dr.   E.  C.  Brooks,   State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  January  18. 

It  appears  that  a  number  of  school  districts  in  the  State  have  held  bond 
elections  and  voted  bonds  under  Article  39  of  chapter  95  of  the  Consolidated 
Statutes  as  amended  by  sections  10  and  11  of  chapter  91,  Public  Laws,  Extra 
Session,  1920.  It  has  been  discovered  recently  that  said  chapter  91  has 
not  been  properly  and  constitutionally  enacted  into  law,  and  consequently 
that  all  the  provisions,  therein  permitting  municipalities  or  quasi  municipali- 
ties to  Increase  the  amount  of  their  indebtedness  or  the  rate  of  taxes 
levied   upon   their  taxpayers,   are  absolutely  void   and   of  no   effect.     Upon 
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this  you  ask  would  it  be  possible  for  the  next  General  Assembly  to  validate 
these  bonds  without  having  another  election.  It  seems  that  the  amount  of 
bonds  authorized  to  be  issued  in  these  elections  and  the  rate  of  taxation 
voted  by  the  people  of  the  various  districts  are  greater  in  each  instance  than 
those  allowed  by  the  above  cited  article  of  the  Consolidated  Statutes  which 
the  void  act  attempted  to  amend.  We  see  no  valid  objection  to  this 
action  of  the  General  Assembly,  and,  if  taken,  we  think  it  would  validate  the 
elections  held  and  authorize  the  issue  of  bonds  not  exceeding  the  amount 
voted  and  the  rate  of  taxation  not  exceeding  the  amount  approved  by  the 
people  at  the  election  held  under  the  void  act.  There  would  be  held 
no  defect  in  the  authority  of  the  General  Assembly  if  the  act  shall  be 
passed  in  accordance  with  the  provisions  of  section  14  Article  2  of  the 
Constitution.  The  Legislature  may  always  validate  where  it  had  original 
authority  to  legislate,  and  thus  cure  formal  defects. 

And  to  the  contrary,  it  cannot  validate  legislation  which  it  had  not 
originally  authority  to  enact.  In  this  case  it  had  plain  original  authority 
to  authorize  the  amount  of  bonds  voted  and  plain  original  authority  to 
authorize  the  rate  of  taxation  voted,  and  so,  it  may  validate  the  amount 
of  bonds  voted  and  the  rate  of  taxes  voted  in  these  cases. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Boards — Control 

January  28,  1922. 
Hon.  E.  C.  Brooks,  State  Superintendent  PnbHc  Instruction,  Raleigh,  N.  C. 
Dear  Sir:- — It  seems  that  the  Leaksville-Spray  School  District  is  one 
created  by  the  county  board  of  education  under  its  general  power  to  create 
such  districts.  Leaksville  is  an  incorporated  town,  while  Spray  is  an 
unincorporated  cotton  mill  settlement.  This  school  district,  then,  is,  in  no 
sense,  a  city  or  town  district.  It  is  proposed  to  hold  an  election  in  this 
district  under  chapter  87  of  the  Public  Laws  of  the  Extra  Session  of  1920, 
as  amended  by  chapter  224  Public  Laws  of  1921.  Section  9  of  chapter  87 
above  so  amended,  reads  as  follows: 

"The  term  'school  district,'  as  used  in  this  act,  includes  every 
graded  school  district,  high  school  district,  township  school  dis- 
trict or  other  school  district  in  this  State;  and  the  term  'board 
of  trustees'  includes  the  principal  administrative  or  governing 
body,  or  school  committee  of  a  school  district  by  whatever 
name  called." 

These  broad,  comprehensive  and  inclusive  terms  necessarily  allow  the 
Leaksville-Spray  district  to  avail  itself  of  the  provisions  of  chapter  87  cited 
above.  You  ask  the  ruling  of  this  office  upon  the  question  of  the  disposi- 
tion of  the  proceeds  of  the  sale  of  bonds,  if  such  bonds  are  authorized  at  an 
election  held  under  chapter  87.  In  section  2  of  the  act  the  form  and  de- 
liomination  of  the  bonds  are  set  out.     It  is  then  declared: 


116  BIENNIAL    EEPOKT    OF    THE    ATTORNEY-GENERAL 

"They  shall  be  signed  by  the  chairman,  president  or  presiding 
officer  of  said  board  of  trustees;  and  the  seal  of  the  school  dis- 
trict shall  be  affixed  to  or  impressed  on  each  bond  and  attested 
by  the  secretary  or  clerk  of  said  board  of  trustees;  and  the  cou- 
pons of  such  bonds  shall  bear  the  printed,  lithographed,  or  etched 
fac  simile  signature  of  such  chairman,  president  or  presiding  of- 
ficer in  office  at  the  date  of  the  bonds.  The  delivery  of  bonds 
signed  as  aforesaid  by  officers  in  office  at  the  time  of  such  signing 
shall  be  valid,  notwithstanding  any  changes  in  office  occurring 
after  such  signing." 

Section  3  requires  them  to  be  sold  by  the  Board  of  Trustees,  and  section 
4  declares  that  the  proceeds  of  the  sale  of  the  bonds  shall  be  placed  in  d 
separate  fund  and  used  only  for  the  purposes  for  which  the  bonds  were  issued. 
It  is  unfortunate  that  this  latter  section  should  not  have  been  more  specific 
in  declaring  what  body  should  have  the  control  of  the  proceeds  of  such 
sale.  Section  5,  however,  requires  the  taxes  levied  and  collected  by  the 
sheriff  of  the  county  in  said  district  to  be  paid  over  by  the  sheriff  to  the 
treasurer  of  the  school  district,  to  be  applied  solely  to  the  payment  of  the 
principal  and  interest  of  said  bonds.  It  further  authorizes  the  board  of 
trustees  of  the  district  to  require  an  adequate  bond  from  such  treasurer  and 
to  pay  the  cost  of  such  bond  out  of  the  proceeds  of  the  sale  of  the  bonds. 
Section  2  also  refers  to  chapter  308  of  the  Public  Laws  of  1919,  and  thus 
incorporates  such  chapter  in  its  provisions,  and  the  effect  of  this  is  to  make 
the  Leaksville-Spray  School  District  a  corporation  for  the  purpose  of  issuing 
said  bonds  and  of  paying  them.  The  bonds  then  so  issued  are  a  liability  of 
the  district  and  to  their  payment  all  the  property  of  the  district,  within  the 
limits  of  the  taxation  voted,  is  pledged. 

In  addition  to  this  it  is  declared  in  section  4  of  chapter  133,  Public 
Laws  1921: 

"For  all  purposes  relating  to  the  issuance  or  payment  of  bonds 
hereafter  issued  by  or  on  behalf  of  any  school  district  in  this 
State,  the  inhabitants  of  such  school  district  are  hereby  consti- 
tuted a  body  politic  and  corporate  by  the  name  and  style  by 
which  such  school  district  is  known,  and  said  body  politic  is 
hereby  authorized  to  sue  and  be  sued  concerning  any  matter 
relating  to  the  issuance  or  payment  of  bonds  issued  in  the  name 
of  said  corporation,  and  to  adopt  a  corporate  seal.  The  powers 
and  duties  of  such  corporation  shall  be  exercised  by  the  same 
officers  and  official  board  or  boards  as  are  authorized  by  law  to 
issue  said  bonds  or  to  pay  or  provide  for  the  payment  of  said 
bonds." 

It  is  true  that  the  Supreme  Court  in  Sechrist  v.  Commiissioners,  181  N.  C, 
511,  declared  a  portion  of  chapter  133  of  the  Acts  of  1921,  unconstitutional 
on  the  ground  that  the  Legislature  could  not  validate  an  act  which  it  had 
not  original  authority  to  enact,  yet,  section  4,  quoted  above,  is,  in  the  opinion 
of  this  office,  separable  from  the  unconstitutional  portions  of  it  and  so  is 
still  in  force  as  a  law. 

It  seems  then  that  if  these  bonds  are  sold  as  proposed,  that  the  governing 
authorities  of  the  Leaksville-Spray  School  would  have  a  right  to  control 
the  proceeds  thereof  and  to  locate  and  build  the  schoolhouses  proposed  to 
be  erected,  notwithstanding  the  general  authority  of  the  County  Board  of  Edu- 
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cation  as  contained  in  sections  5415  and  5670  of  the  C.  S.  as  amended 
in  chapter  91,  Extra  Session,  1920.  See  Alexander  v.  Loivrance,  109  S.  E., 
639. 

This  question,  however,  involves  so  much  difficulty  and  doubt  that  no  one, 
in  the  absence  of  an  opinion  upon  it  by  the  Supreme  Court,  can  be  assured 
of  the  correctness  of  any  view  he  may  hold. 

Yours  very  truly,  James  S.  Manning, 

Attorneif-General. 


School  Districts — Election 

February  10,  1922. 
Hon.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 
In  re:    Saluda  District  Special  Tax. 

Dear  Sir: — The  election  for  this  special  tax  was  held  on  March  14,  1916. 
We  have  examined  the  papers  sent  us  by  you  and  have  come  to  the  con- 
clusion that  this  election  failed  to  authorize  a  levy  of  a  special  tax  in  the 
district,  because  the  returns  of  the  judges  of  election  do  not  show  a  ma- 
jority of  the  qualified  voters  in  the  district  voted  for  a  special  tax.  It  must 
be  remembered  that  the  voters  in  favor  of  such  special  tax  are  voting  against 
the  registration  books  and  not  to  obtain  a  majority  of  the  votes  cast.  The 
election  officers  return  that  there  were  89  votes  cast  in  the  election;  49  for 
special  school  tax  and  40  against  special  school  tax,  and  are  silent  as  to 
number  of  votes  registered,  that  is,  qualified  voters.  This  is  not  adequate 
evidence  that  a  majority  of  the  qualified  voters  in  the  district  voted  for  the 
tax. 

We  return  herewith  the  papers  enclosed  to  us. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Chartered  Schools — Residence  of   Parents 

March    6,    1922. 
Mr.  W.  H.  Pittman,  Secretary,  Superintendent  of  Public  Instruction,  Raleigh, 
N.  C. 
Dear  Sir: — Referring  to  the   personal    interview  with   you   in   regard   to 
the  school  children  and  their  right  to  attend  the  Graded  School  in  Rocky 
Mount. 

As  we  understand  the  matter,  the  following  are  the  facts  in  the  case: 
The  Rocky  Mount  school  was  chartered  by  chapter  53  of  the  laws  of  1901. 
The  Board  of  Trustees,  charter  section  13  thereof,  were  given  exclusive  con- 
trol of  all  public  schools  in  the  school  district.  The  statute  conferred  upon 
this  board  other  powers  which  have  probably  since  been  modified  by  the 
general  school  law.  Chapter  190  of  the  laws  of  1905  amended  chapter  53  above 
referred  to  in  the  following  particular: 

That  section  seventeen  be  amended  by  adding  at  the  end 
thereof  the  following:  "Provided,  that  all  children  of  school 
age  having  parents  residing  within  the  limits  of  said  school  dis- 
trict, and  all  children  without  living  parents,  who  shall  them- 
selves reside  within  the  limits  of  said  school  district,  shall  be 
deemed  to  be  residents  thereof  for  the  purpose  of  this  act." 
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Mrs.  R.,  a  widow,  moved  to  Rocky  Mount  about  twelve  years  ago,  and 
since  that  time  has  lived  there  and  paid  taxes  there.  About  eight  years  ago 
one  of  her  daughters  died,  leaving  two  children,  one  nine  months  old  and 
the  other  two  and  one-half  years  old.  While  the  husband  of  this  daughter 
of  Mrs.  R.  survived  his  wife,  he  seemed  to  have  been  unable,  through  hard 
luck  or  improvidence,  to  provide  for  these  children.  Mrs.  R.  was  com- 
pelled to  take  these  infants,  then,  and  to  care  for  them  at  the  death  of  their 
mother.  Since  that  time,  she  has  provided  for  them  in  her  home  at  Rocky 
Mount.  For  the  past  four  years  these  children  have  been  in  constant  at- 
tendance at  the  public  school  in  Rocky  Mount  without  their  grandmother 
having  to  pay  any  tuition  fees  for  them.  The  father  of  these  children  lives 
in  a  nearby  county  about  fifty  or  sixty  miles  from  Rocky  Mount.  Since 
the  death  of  his  first  wife,  he  has  married  a  widow  with  four  children  of 
her  own,  and  he  is  not  financially  able  to  take  these  children  of  his  first 
wife  and  provide  for  them  an  adequate  support.  As  we  understand  it, 
Mrs.  R.  their  grandmother,  is  able  and  willing  to  care  for  them  in  the 
future,  as  she  has  in  the  past,  and  this  is  with  the  entire  consent  of  the 
father  of  these  children.  Recently,  however,  the  board  has  notified  Mrs.  R. 
that  she  must  commence  to  pay  tuition  for  these  children  as  their  father 
does  not  live  in  Rocky  Mount. 

You  ask  this  office  whether  or  not,  under  these  circumstances,  the  board 
may  demand  this  tuition  of  the  grandmother  under  the  above  quoted 
amendment  of  1905.  Under  the  circumstances  above  recited,  we  are  of  the 
opinion  that  these  children  are  clearly  residents  of  the  school  district.  As 
residents,  they  may  be  compelled  to  attend  the  school  under  the  compul- 
sory Act  of  1919,  C.  S.,  section  5758  et  seq.,  and  the  violation  of  this  law  is 
expressly  made  a  misdemeanor  by  section  7561.  The  Constitution  of  the 
State  requires  the  General  Assembly  to  provide  by  taxation  and  otherwise 
for  a  general  and  uniform  system  of  public  schools,  wherein  tuition  shall 
be  free  of  charge  to  all  children  in  the  State  between  the  ages  of  six 
and  twenty-one  years.  The  amendment  of  1905  should,  we  think,  be  inter- 
preted in  the  light  of  this  constitutional  provision  and  in  that  of  subsequent 
school  legislation  which  to  that  extent  has  modified  it.  The  object  of  the 
amendment  seems  to  have  been  to  prohibit  the  sending  of  children  either 
to  live  or  to  board  with  relatives  in  Rocky  Mount  with  the  intent  to  secure 
free  schooling  without  their  parents  bearing  any  part  of  the  burden  of  the 
taxation   necessary   to   run   the   school. 

We  think  these  children  are  in  good  faith  residents  of  the  town  of 
Rocky  Mount,  and  not  temporary  sojourners,  in  order  that  they  may  secure 
benefits  of  this  school.  Their  grandmother,  under  the  circumstances  above 
detailed,  occupies  to  them  the  place  of  a  parent,  indeed  to  such  a  degree 
that  it  may  well  be  doubted  whether  the  father  could  successfully  demand 
the  custody  of  these  children  and  take  them  away  from  Rocky  Mount  against 
the  will  of  their  grandmother.  A  court  of  equity  in  such  an  inquiry  would 
determine  for  itself  what  was  for  the  best  interest  of  the  children  regardless 
of  any  so-called  legal  right  of  the  father  and  would  probably  remit  them 
to  the  care  of  their  grandmother. 


BIENNIAL    EEPORT    OF    THE    ATTORNEY-GENERAL  119 

We  think,  then,  the  board  has  no  legal  authority  to  demand  tuition  for 
the  children  from  Mrs.  R. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Schools — Consolidation 

March  7,  1922. 
Hon.  E.  C.  Brooks,  State  Suiierintendent  Public  Instruction,  Raleigh,  N.  G. 

Dear  Sir:- — We  have  considered  Mr.  Furr's  letter,  enclosed  in  yours  of 
March  6,  to  this  office.  This  office  has  heretofore  ruled  that  prior  to  the 
Act  of  the  Extra  Session  of  1921,  the  only  general  authority  to  create  high 
school  districts  was  that  contained  in  sections  5511,  et  seq.  of  C.  S.  We  fur- 
ther ruled  that  the  Consolidation  Law  of  1921  did  not  authorize  the  creation 
of  high  school  districts  through  the  consolidation  of  local  districts. 

We  do  not  understand,  then,  under  what  authority  the  Board  of  Education 
of  Rowan  County  was  proceeding  when  they  laid  out  the  county  at  large 
into  high  school  districts.  We  know  of  no  way  by  which  this  can  be  done 
when  the  township  lines  are  disregarded,  other  than  that  provided  by  the 
act  of  the  Extra  Session  of  1921.  If  the  Board  of  Education  of  Rowan  County 
should  act  under  this  statute,  there  would  be  eliminated  all  difficulty  as  to 
bonding  the  high  school  district  so  laid  out,  and  erecting  the  necessary 
building  in  such  district. 

As  you  know,  the  proceeding  to  test  the  constitutionality  of  the  Building 
and  Loan  Fund  Act  of  1921,  chapter  147,  will  be  instituted  upon  the  re- 
turn of  Mr.  Lacy  from  New  York.  The  papers  are  already  prepared  to  do 
this. 

The  court,  when  it  comes  before  it,  will  consider  all  the  points  suggested 
against  its  constitutionality  and  its  decision  will,  we  think,  make  matters 
clearer  as  to  the  right  of  the  subordinate  school  units  to  incur  debt  to  the 
State  for  school  buildings  without  the  approval  of  the  majority  of  the 
qualified  voters  in  the  territory  of  each  unit. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


County  Board — Borrowing  Money 

March  8,  1922. 
Mr.  W.  H.  Pittman,  Secretary,  Superintendent  of  Public  Instruction,  Raleigh, 
N.  C. 
Dear  Sir: — We  have  considered  the  letter  of  Messrs.  Ryburn  &  Hoey  to 
Dr.  Brooks  in  relation  to  the  financial  situation  in  Cleveland  County.  It  seems 
that  though  the  Board  of  County  Commissioners  of  that  county  obeyed  the 
instructions  of  the  Superintendent  of  Public  Instruction  and  levied  a 
rate  of  taxes  which  would  produce  a  fund  equivalent  to  that  produced  by  a 
levy  of  thirty  cents  on  the  valuation  of  1920,  yet  this  levy  fell  short  of 
raising  funds  sufficient  to  pay  the  teachers  salary  and  run  the  schools  for 
six  months  by  $11,000.00.  The  Act  of  the  Extra  Session,  ratified  December 
20th,  1921,  entitled,  "An  Act  to  Validate  Tax  Rates  Levied  for  the  Six  Months 
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School  for  the  Several  Counties  of  the  State  for  the  Year  1921,  and  to  Pro- 
vide An  Equalizing  Fund,"  validated  the  tax  rates  levied  for  schools  in  the 
year  of  1921  and  then  made  a  fixed  rate  to  be  levied  thereafter  of  39  cents 
on  the  hundred  dollars  of  property.  Wherever  this  39  cents  fails  to  provide 
a  fund  suflBcient  to  run  the  school  of  that  county  for  six  months,  then  the 
State  was  to  come  to  the  assistance  of  the  county  and  provide  from  the  State 
Equalizing  Fund  an  amount  to  supplement  the  county  funds  sufficient  to 
provide  the  six  months  term.  It  seems  that  the  County  of  Cleveland  does  not 
come  within  any  of  the  remedial  provisions  of  that  act.  It  levied  the  tax  in 
accordance  with  the  instructions  of  the  State's  Superintendent,  but  the 
proceeds  of  that  tax  were  not  sufficient  to  meet  the  school  conditions  of  that 
county. 

You  ask  upon  this  whether  or  not  the  County  Commissioners  have  au- 
thority to  borrow  money  sufficient  to  meet  the  deficit  of  |11,000.00  and 
whether  if  they  would  so  borrow  the  money  it  yould  be  binding  and  legal 
obligations  on  the  county.  We  think  the  board  has  this  authority,  and  any 
note  executed  for  the  money  so  borrowed  would  be  a  valid  obligation  of 
the  county.  The  Constitution,  itself,  is  imperative  that  schools  must  be 
run  for  the  full  term  of  six  months.  It  is  equally  imperative  that  the 
County  Commissioners  shall  levy  and  collect  sufficient  taxes  to  run  the 
schools  for  that  term.  If  through  miscalculation  or  inadvertence  a  suf- 
ficient rate  is  not  levied  to  provide  these  necessary  funds,  then  we  think 
it  is  clear  that  any  indebtedness  incurred  in  performing  in  the  proper 
way  the  duties  imposed  upon  the  board  by  the  Constitution  is  a  necessary 
expense  of  the  county.  This  is  independent  of  the  last  clause  of  section 
one  of  the  act  of  the  Extra  Session. 

We  return  herewith  the  letter  written  to  Mr.  Brooks. 

Yours  very  truly,  James  S.  Manning. 

Attorney-General. 


County  Board — Insurance,  Mutual  Companies 

March   9,   1922. 
Mr.  W.  H.  Pittman,  Secretary,  Raleigh,  N.  C. 

Dear  Sir: — After  considering  the  matter  thoroughly,  we  think  that  the 
county  boards  of  education  have  no  authority  to  insure  the  school  buildings 
of  the  county  in  a  mutual  fire  insurance  company.  Section  6348  of  the 
C.  S.  expressly  makes  all  policy  holders  members  of  such  companies.  It  ex- 
pressly permits  a  private  corporation  and  a  trustee  to  become  members  of 
such  companies.  Neither  one  of  these  designations  would  include  a  gov- 
ernmental agency  such  as  our  County  Boards  of  Education,  and  the  general 
policy  of  permitting  them  to  become  members  of  such  associations,  does 
not  appeal  to  this  office. 

They  have  a  right  to  insure  the  property  in  standard  fire  insurance  com- 
panies with  a  fixed  rate.  This  would  be  an  ordinary  expense,  properly  charge- 
able to  the  school  funds. 

To  become  a  member  of  the  mutual  company,  however,  would  subject  this 
fund  to  a  risk  varying  in  amount  to  which  the  Board  of  Education  has  no 
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specific  authority  to  subject  it.    In  the  absence  of  such  authority,  we  think 
that  none  can  be  implied. 

We  return  Mr.  Balla's  letter  herein. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Department  of  Education — Printing 

March  14,  1922. 
Hon.  E.  C.  Brooks,  State  SuiJerintendent  Puhlic  Instruction,  Raleigh,  N.  C. 
Dear  Sir: — Your  letter  of  March  7,  in  reference  to  the  amount  that  the 
Department  of  the  Superintendent  of  Public  Instruction  can  spend  for  print- 
ing, is  received. 

It  seems  to  me  that  unless  the  amount  appropriated  in  section  7305  C.  S. 
lias  been  increased,  you  are  limited  to  $18,000.00  for  each  biennial  period.  I 
■do  not  think  this  includes  the  amount  that  the  State  Board  of  Education 
generally  spends  in  performing  the  duties  and  responsibilities  of  the  State 
Board  of  Examiners  and  Institute  Conductors.  I'  do  not  see  any  provision 
for  an  increase  of  appropriation  for  your  department  on  account  of:  1.  Com- 
pulsory school  law.  2.  Illiteracy.  3.  Law  and  order.  The  duties  in  con- 
nection with  these  three  subjects  have  been  added  to  your  department  without 
any  appropriation  to  carry  out  this  work. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Election^ — Inmates    of    County    Home 

March   18,   1922. 
Mr.  W.  H.  Pittman,  Secretary,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  our  conversation  over  the  'phone  this  morning. 

You  state  that  they  are  proposing  to  hold  an  election  in  a  school  district 
in  Durham  County,  which  school  district  has  located  in  it  the  County  Home 
for  the  aged  and  infirm. 

You  ask  this  office  whether  or  not  inmates  of  this  home  may  vote. 

The  Constitution,  Article  6,  contains  no  prohibition  against  the  voting  of 
persons  residing  in  public  institutions.  A  person  otherwise  qualified  to  vote, 
then,  may  vote  in  the  precinct  in  which  he  resides  though  he  is  resident  in  a 
County  Home  for  the  aged  and  infirm.  Residence  for  the  purpose  of  voting 
contains  two  essential  elements.  The  fact  of  living  there  and  intending  to 
make  that  place  a  home  or  place  of  permanent  residence.  If  an  inmate  of  the 
County  Home,  otherwise  qualified,  was  carried  to  the  home  against  his  will, 
his  residence  there  is  not  such  a  residence  as  would  give  rise  to  the  privilege 
of  voting,  simply  because  such  residence  is  involuntary  and  so  not  inten- 
tional. If,  however,  an  aged  and  infirm  person  voluntarily,  with  the  con- 
sent of  the  authorities,  take  up  his  residence  at  the  County  Home  with  the 
intention  to  remain  there  and  make  that  his  home,  and  is  otherwise  qualified 
to  vote,  he  may  vote  in  the  precinct  in  which  the  County  Home  is  located. 
Stated  in  another  way,  when  a  person  voluntarily  abandons  his  residence  and 
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becomes  an  inmate  of  a  public  or  charitable  institution  with  the  intention 
of  making  it  his  permanent  residence,  he  becomes  a  qualfied  voter  in  the 
precinct  wherein  such  institution  is  located  after  the  required  period  of 
residence. 

Thus  you  will  perceive  that  the  right  of  inmates  of  the  County  Home  in 
Durham  County  to  vote  in  this  school  election  is  dependent  upon  the  facts 
of  each  individual  case. 

It  is  quite  probable  that  very  few  of  them  are  qualified  to  vote  under  the 
rule  above  laid  down.  Wherever  there  is  doubt,  the  proposed  voter  should 
be  challenged  and  his  right  to  vote  determined  by  the  judges  of  election 
after  a  hearing.  Of  course,  if  any  of  them  are  mentally  incompetent,  they 
could  not  vote  for  other  reasons. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Funds — Training   Schools 

April  21,   1922. 
Dr.  E.  C.  Brooks,   State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 
In  re:    The  Training  Schools  for  Negroes. 

Dear  Sib: — In  yours  of  April  20th  you  inquire:  Will  it  be  illegal  for  the 
county  boards  of  education  of  the  counties  in  which  these  schools  are 
located  to  make  an  appropriation  from  the  public  school  fund  to  extend  the 
term  of  these  schools  beyond  six  months?  We  think  it  would  be  illegal. 
These  schools,  as  part  of  the  public  school  system,  would,  of  course,  be  en- 
titled to  their  pro  rata  part  of  the  county  public  school  fund.  It  appears 
that  section  5396  is  by  its  terms  limited  to  this  pro  rata  part.  The  county 
boards  may  use  moneys  raised  by  public  taxation  for  their  benefit  in  the 
same  manner  as  moneys  are  used  for  other  public  school  purposes.  This 
seems  to  limit  such  use  to  these  schools  pro  rata  part  of  the  county  fund. 
Could  not  the  school  appropriation,  in  section  13,  chapter  146,  Public  Laws  of 
1921,  be  used  in  part  to  meet  the  difficulty  with  reference  to  these  schools? 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Districts — Enlargement 

May  9,  1922. 
Mb.  L.  J.  Bell,  Superintendent,  Rockingham,  N.  C. 

Dear  Sib: — Replying  to  your  letter  of  May  8th. 

As  we  understand  your  letter,  the  Roberdell  High  School  District,  in  your 
county,  has  been  for  some  time  established  and  has  voted  itself  the  special 
tax  of  30  cents.  In  the  proposition  made  by  the  board  of  trustees  of  the 
district  for  an  election  upon  the  question  of  bond  issue  in  the  district  they 
asked  that  the  boundaries  of  the  district  be  enlarged  to  include  two  or  three 
hundred  additional  acres  of  land.  This  request  by  the  board  of  trustees 
of  the  district  was   granted  by  the   County   Board   of  Education,   and   the 
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question  of  the  issue  of  bonds  is  to  be  submitted  to  the  qualified  voters  of 
the  district  so  enlarged.  Tlie  qualified  voters  located  upon  the  two  or 
three  hundred  acres  of  land  thus  added  to  the  original  high  school  district 
have  never  had  an  opportunity  to  vote  upon  this  enlargement  or  upon  the 
special  tax  originally  imposed  upon  the  district.  We  think  that  chapter 
179,  Public  Laws  of  1921,  conferred  no  authority  upon  the  Board  of  Edu- 
cation to  include  this  additional  territory  in  the  Roberdell  High  School  Dis- 
trict. It  could  only  be  included  under  section  5530  of  the  C.  S.  This  section 
permits  the  enlargement  of  districts  by  including  contiguous  territory  only 
with  the  consent  of  the  majority  of  the  qualified  voters  in  that  territory. 
There  has  been  then  no  compliance  with  section  5530  in  the  particular  case. 
Under  the  recent  decisions  of  the  Supreme  Court,  particularly,  and  Indeed 
under  any  reasonable  interpretation  of  the  law,  we  cannot  conceive  how  an 
election  held  in  a  district  so  enlarged  can  be  valid. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Consolidation — Special  Act 

May  20,   1922. 
Hon.  E.  C.  Brooks,  State  Superintendent  Public  Instr'uction,  Raleigh,  N.  C. 
In  be:    Guilford  County  Special  School  Tax. 

Dear  Sir: — We  have  considered  the  letter  of  Mr.  T.  R.  Foust  to  you  and 
the  problem  which  it  presents.  We  think  such  legislation  does  not  establish 
or  change  the  line  of  any  school  district  within  the  prohibition  of  section  29 
of  Article  2  of  the  Constitution  as  interpreted  by  the  Supreme  Court  in 
Sechrist  v.  Commissioners,  181  N.  C,  511.  Neither  do  we  think  that  the 
recent  cases  Perry  v.  Commissioners  and  Hicks  v.  Board  of  Education,  have 
any  bearing  upon  the  question.  They,  interpreting  certain  statutes  as  in 
pari  mnteria,  held  that  section  5530  of  C.  S.  limited  the  authority  of  county 
boards  of  education  to  consolidate  tax  with  non-tax  districts.  Section  14 
of  Article  7  of  the  Constitution  confers  full  power  upon  the  Legislature  to 
modify,  change  or  abrogate  any  and  all  of  the  provisions  of  Article  7  and 
substitute  others  in  their  place,  except  sections  7,  9  and  13.  These  sections 
limit  the  power  of  taxation.  Here,  the  Legislature,  far  from  Interfering 
with  these  sections,  acts  in  obedience  to  them.  It  seems  to  us  that  the 
danger  point,  the  Achilles  heel,  of  Mr.  Poust's  statute,  is  in  section  4,  which 
in  its  proviso  declares  where  there  is  any  indebtedness,  bond  or  otherwise, 
of  the  special  tax  district,  this  indebtedness  shall  be  assumed  by  the  County 
Board  of  Education,  and  paid  out  of  the  revenue  derived  from  the  additional 
school  tax  levied  under  the  act.  The  effect  of  this  would  be  to  impose  a 
tax  upon  one  section  in  favor  of  another,  which  is  prohibited  by  our  Con- 
stitution. See  Commissioners  v.  State  Treasurer  174  N.  C,  141  and  Hill  v. 
Lenoir  176,  N.  C,  572.  We  very  much  hope  that  some  scheme  may  be  devised 
to  avoid  this  difficulty. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General, 


124  biennial  report   of   the  attorney-general 

School  Districts — Residence 

May    23,    1922. 
Hon.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 
Dear  Sir: — Replying  to  your  letter  of  May  20. 

The  Supreme  Court  in  Echercl  v.  Veile,  164  N.  C,  122,  has  held  in  practical 
effect  that  the  four  months'  residence  in  the  voting  precinct  is  applicable  to 
school  district  elections,  the  voting  precinct  of  the  school  district  being  the 
school  district  itself. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


School  Bonds — County  Board 

June  19,  1922. 
Hon.  E.  C.  Brooks,  State  Superintendent  Public  Instruction,  Raleigh,  N.  C. 
In  re:    Hobbsville  District  School  Bond. 

Deak  Sir: — If  the  bond  issue  in  this  district  was  voted  in  such  way  as  that 
section  9  of  chapter  147,  Public  Laws,  1921,  could  be  applied  to  those  bonds, 
we  see  no  controlling  reason  why  the  County  Boai'd  of  Education  should 
not  take  up  the  bonds  by  lending  the  money  to  the  district  in  the  place  of 
a  sale  of  the  bonds.  If  the  election  was  held,  however,  under  section  5676 
et  seq.  of  the  C.  S.  and  the  bonds  were  to  run  20  years,  it  seems  that  an  at- 
tempt to  apply  section  9,  above  referred  to,  would  conflict  with  the  Con- 
stitution in  this  way. 

Section  9  requires  the  debt  incurred  to  the  County  Board  of  Education  for 
money  borrowed  from  the  State  Building  Fund  to  be  paid  in  20  annual  in- 
stallments. Being  paid  in  this  way  would  necessarily  result  in  increasing 
the  burden  upon  the  district  without  the  specific  consent  of  the  qualified 
voters  therein.  The  advantage,  however,  of  not  selling  the  bonds  and  thus 
incurring  a  debt  to  the  bond  purchasers  instead  of  the  County  Board  of  Edu- 
cation might  offset  this.  The  question  itself  cannot  be  answered  with  any 
confidence  by  this  office  in  absence  of  a  direct  decision  of  the  Supreme  Court. 
Being  thus  doubtful,  it  may  be  that  the  advantage  in  adopting  the  course 
suggested  would  justify  the  county  board  in  proceeding  to  lend  and  take 
the  bonds.  If  this  was  done,  it  is  quite  probable  that  no  one  would  object 
and  so  the  problem  would  work  out  its  own  solution  in  the  course  of  time. 
Yours  very  truly,         .  James  S.  Manning, 

Attorney-General. 
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OPINIONS  TO  THE  CORPORATION  COMMISSION 


Banks — Capital  Stock 

March  26,  1921. 
Mb.  Clarence  Latham,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  March  25. 

We  sent  you  yesterday  afternoon  a  ruling  which  covers  the  question  pro- 
pounded in  your  letter.  As  you  know,  under  the  former  act,  the  Secretary 
of  State  incorporated  a  bank  without  the  intervention  of  the  Corporation 
Commission,  while  the  Corporation  Commission,  after  the  bank  was  incor- 
porated, determined  when  it  should  commence  business  under  section  219 
of  the  C.  S.  This  was  changed  in  the  Act  of  February  18.  The  Secretary  of 
State  now  cannot  incorporate  a  bank  without  submitting  the  certificate  of 
incorporation  to  the  Corporation  Commission.  The  bank  described  by 
you  in  your  letter  was  then  fully  incorporated  before  the  Act  of  February 
18,  and  for  the  reasons  stated  in  the  letter  to  Mr.  Harriss,  we  think  the 
functions  of  the  Corporation  Commission  in  such  case  are  limited  to  de- 
termining whether  it  will  authorize  the  bank  to  begin  business  under  the 
rules  and  regulations  set  out  in  section  219.  The  amount  of  capital  stock 
in  the  new  corporation  being  fixed  by  the  law  as  it  was  at  the  time  the 
certificate  was  issued  to  it,  we  think  the  Corporation  Commission  has  not 
authority  to  require  an  increase  of  such  capital  stock  to  the  amount  provided 
in  the  Act  of  February  18. 

Yours  very  truly,  James  S.  Manning, 

Att07-ney-Ge7ieral. 


Taxation — Solvent  Credits 

April  27,   1921. 
Corporation  Commission,  FaleigJi,  N.  C. 

Attention  Mr.  Self: — There  is  no  distinction,  in  our  opinion,  for  the  pur- 
pose of  taxation  between  a  note  secured  by  mortgage  and  one  secured  by  a 
reservation  of  title  to  land.  In  the  latter  instance  what  is  known  as  the 
contractee  is  the  owner  of  the  land  for  the  purpose  of  listing  it  and  paying 
taxes  upon  it,  while  the  holder  of  the  note  is,  under  the  law,  to  give  it  in 
as  a  solvent  credit  for  taxation.  It  would  be  otherwise  if  the  paper  was  a 
mere  option  to  be  executed  in  the  future. 

Yours  very  truly,  James  S.  Manning, 

Att07-nei/-General. 


Banking  Act  1921 

May  17,  1921. 
Corporation  Commission,  Banking  Dejmrtment,  Raleigh,  N.  C. 

Dear  Sirs:— Referring  to  your  request  yesterday  for  my  opinion  as  to  the 
section  of  the  Banking  Act  of  1921  for  industrial  banks,  building  and  loan 

ri25' 
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associations,  and  Morris  Plan  companies,  I  beg  to  say  that  by  the  definition 
of  the  word  "bank"  as  given  in  section  1  of  the  Banking  Act  of  the  Legis- 
lature of  1921,  building  and  loan  associations,  Morris  Plan  companies,  in- 
dustrial banks  or  trust  companies,  not  receiving  money  on  deposit  are 
expressly  excluded  from  the  application  of  that  act.  These  excepted  compa- 
nies or  associations  are,  therefore,  governed  by  other  statutes  and  laws  than 
the  Banking  Act  of  1921.  The  section  of  the  law  authorizing  the  creation 
of  industrial  banks  confers  upon  the  Banking  Department  of  the  Corpora- 
tion Commission  certain  power  to  examine  these  banks.  This  power  of 
examination  is  not  affected  by  the  Banking  Act  of  1921,  so  the  control  of 
building  and  loan  associations  is  unaffected  by  the  Act  of  1921  and  re- 
mains now  as  provided  by  law  in  the  C.  S.  This  applies  equally  to  trust 
companies  not  receiving  money  on  deposit. 

Yours  very  truly,  James  S.  Mannixg, 

Attor^ney-General. 


Banks — Notes  of  Depositor 

July  1,  1921. 
Mr.  C.  W.  Latham,  Chief  Bank  Exar^tiner,  Raleigh,  N.  C. 

Dear  Sir:-^I  return  herewith  the  enclosed  papers  relating  to  a  transaction 
between  the  Bank  of  Plymouth  and  L.  P.  Hornthal  in  which  the  bank  charged 
to  Hornthal's  account  his  past  due  note,  which  note  was  discounted  for  the 
benefit  of  Hornthal  by  the  bank,  and  which  note  was  a  note  of  one  Miller 
to  Hornthal  and  by  Hornthal  endorsed  to  the  bank.  The  note,  being  past 
due  and  not  paid,  the  bank  had  a  right  to  charge  it  to  Hornthal's  account. 
This  has  been  decided  by  the  Supreme  Court  of  the  State  as  far  back  as 
1899  in  which  the  court,  in  the  case  of  Hoclgin  v.  Bank,  124  N.  C,  540,  held: 
*'The  bank  has  a  right  to  apply  the  indebtedness  due  by  it  for  deposits  to  any 
indebtedness  by  the  depositor,  in  the  same  right,  to  the  bank,  provided  such 
indebtedness  to  the  bank  has  matured  (citing  authorities).  Even  if  the 
indebtedness  to  the  bank  has  not  matured,  if  the  depositor  becomes  insolvent, 
the  bank,  by  virtue  of  the  right  of  equitable  set-off,  may  apply  the  deposits 
with  it  of  such  debtor  to  his  indebtedness   (citing  authorities)." 

This  principle  was  approved  in  the  case  of  Moore  v.  Trust  Co.,  178  N.  C, 
at  page  128. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


National  Banks —  Bonds  of  Employes 

October  6,  1921. 
Mr.  R.  0.  Self,  Chief  Clerk,  Corporation  Commiission,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  October  5th. 

It  is  quite  clear  that  section  61  of  the  Banking  Act  of  1921  does  not  apply 
to  national  banks.  One  of  the  express  powers  conferred  upon  such  banks 
by  the  Federal  statute,  Compiled  Statutes  1918,  section  9661,  is  to  elect  or 
appoint  directors,  and  by  its  board  of  directors  to  appoint  a  president,  vice- 
president,  cashier,  and  other  officers,  define  their  duties,  require  bonds  of 
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them  and  the  fixing  of  penalties  thereof,  dismiss  such  officers  or  any  of  them 
at  pleasure  and  appoint  others  to  fill  their  places.  Section  61  of  the  Act 
of  1921  conferred  visitorial  powers  upon  the  Corporation  Commission  with 
reference  to  the  bonds  to  be  executed  by  any  officer  or  employe  of  a  bank  to 
save  harmless  such  bank  against  any  loss  to  it,  caused  by  an  officer's  or  em- 
ploye's unfaithfulness  or  negligence.  A  State  administrative  body  can  have 
no  visitorial  powers  over  a  national  bank  except  those  expressly  conferred 
by  act  of  Congress.  The  more  recent  legislation  by  Congress  upon  this 
subject  is  contained  in  Compiled  Statutes  of  1918,  section  9832,  and  this 
does  not  confer  such  visitorial  powers  upon  a  State  administrative  body. 
Yours  very  truly,  James  S.  Manxixg, 

Attorney-Gene7-al. 


Corporation  Commission — Jitney  Caeeiees 

November  15,  1921. 
Me.  R.  0.  Self,  Chief  Clerk,  Corporation  Gommdssion,  Raleigh,  N.  C. 

Dear  Sir: — Your  letter  of  the  9th  instant  is  received.  Paragraph  1,  sec- 
tion 1035  of  the  Consolidated  Statutes,  gives  the  Corporation  Commission  gen- 
eral control  and  supervision  over  "all  co-partnerships  or  individuals  engaged 
in  the  business  of  common  carriers."  The  question  now  is,  what  is  a  common 
carrier?  You  will. find  that  defined  in  10  Corpus  Juris  on  pages  37  to  39.  The 
writer  gives  as  the  generally  accepted  definition  of  common  carrier,  the  fol- 
lowing: "One  who  undertakes  for  hire  or  reward  to  transport  the  goods  of 
such  as  choose  to  employ  him  from  place  to  place."  The  writer  further  says: 
"It  is  a  question  of  law  for  the  court  to  determine  what  constitutes  common 
carriers,  but  it  is  a  question  of  fact  where  one  charged  as  a  common  carrier 
is  within  that  definition  and  is  carrying  on  his  business  in  that  capacity." 
A  great  many  cases  are  cited  in  the  notes  under  this  definition  and  it  would 
seem  that  the  matter  referred  to  in  your  letter  is  a  proper  one  for  the  com- 
mission to  investigate. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Banks — Ceetificate  of  Incoepoeation 

November  25,  1921. 
Me.  Clarence  Latham,  Chief  Bank  Examiner,  Raleigh,  North  Carolina. 
In  ee:  Certificate  of  Industrial  Loan  and  Savings  Bank. 

Dear  Sie: — We  agree  with  you  that  an  ordinary  commercial  and  savings 
bank  exercises  entirely  different  functions  from  a  statutory  industrial  bank. 
The  latter  is  a  small  loans  bank,  to  be  incorporated  with  different  functions, 
different  powers  and  different  limitations  from  those  of  commercial  banks. 
If  those  who  sign  the  certificate  intend  to  incorporate  as  an  industrial  bank, 
they  must  do  so  under  section  255,  et  seg.,  of  the  Consolidated  Statutes.  If 
they  wish  to  form  a  commercial  bank  or  trust  company  receiving  deposits, 
they  must  do  so  under  the  Banking  Act  of  1921.  We  think  that  they  cannot 
combine  in  one  certificate  an  application  to  be  chartered  as  a  commercial 
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bank  and  also  as  an  industrial  bank.     We  think  also  that  an  ordinary  com- 
mercial bank   cannot,   under   the   statute,   be    authorized    to    conduct   a   real 
estate  agency,  insurance  agency,  or  warehousing  business. 
We  return  herewith  the  above  certificate. 

Yours  very  truly,  James  S.  Manxing, 

Attorney-General. 


Banks — Increase  of  Capital  Stock 

January  17,  1922. 
Me.  Clarence  Latham,  Ch)ief  Bank  Examiner,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  January  17th. 

We  think  there  is  no  material  conflict  between  section  10  and  section  59- 
of  the  Banking  Law.  Section  10  is  general  in  its  operation  and  permits- 
any  bank  to  increase  its  capital  stock  in  the  manner  provided  by  law  for  other 
corporations.  Section  59,  however,  deals  with  a  special  condition.  Any  por- 
tion of  a  bank's  surplus,  when  that  bank  has  a  paid-in  capital  of  |15,000  or 
more,  may  be  converted  into  capital  stock  and  distributed  as  a  stock  divi- 
dend, but  such  surplus  shall  not  thereby  be  reduced  below  50  per  cent  of  the 
paid-in  capital  of  such  bank.  If,  however,  the  bank  has  a  capital  stock  of 
less  than  |15,000  and  its  surplus  shall  be  equal  to  its  paid-in  capital,  the 
board  of  directors  shall  declare  a  dividend  of  50  per  cent  of  the  surplus  and 
distribute  the  same  as  a  stock  dividend,  but  if  this  should  increase  the  stock 
of  the  bank  to  an  amount  greater  than  $15,000,  then  the  board  of  direc- 
tors, may,  in  its  discretion,  declare  a  stock  dividend  of  only  so  much  on 
said  surplus  as  will  be  necessary  to  increase  the  stock  of  the  bank  to  $15,000. 
Consequently,  we  do  not  think  it  necessary  for  the  stockholders  to  take 
action  on  the  increase  of  capital  stock,  if  such  increase  is  made  under 
section  59. 

Yours  very  truly,  James  S.  Manning, 

Att07'ney-General. 


Banks — Certificate  of  Incorporation 

March    9,    1922. 
Mr.  Clarence  W.  Latham,  Chief  State  Bank  Examiner,  Raleigh,  N.  C. 

In  re:     Certificate  of  Incorporation  of  the  Bennett  Bank  and  Trust 
Company. 

Dear  Sir: — We  have  considered  this  certificate  carefully  and  have  come  to 
the  conclusion  that  both  under  the  Bank  Act  of  the  C.  S.  and  that  enacted 
at  the  regular  session  of  the  General  Assembly  in  1921,  it  confers  powers 
upon  the  Bennett  Bank  and  Trust  Company,  which  are  not  authorized  by  law. 
Under  both  of  these  acts  machinery  is  provided  for  an  incorporation  of 
banks  and  trust  companies,  and  neither  of  them,  we  think,  permits  banks  so 
incorporated  to  do  any  other  business  than  those  provided  in  the  act.  Both 
acts  limit  the  real  estate  holdings  of  banks  and  provide  the  purposes  for 
which  such  real  estate  may  be  held.  Both  acts  contemplate  the  doing  of 
business  which  is  allowed  by  them  and  necessarily  exclude  other  businesses. 
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Consequently,  we  think  that  sub-sections  (d),   (e)  and   (f),  in  the  certificate 
of  incorporation,  are  illegal,  as  not  authorized  by  law. 

We    return    herewith    the    certificate    of    incorporation    and    letter    of    the 
cashier  of  this  bank. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Industrial   Banks — Supervision 

March  22,   1922. 
Mr.  R.  O.  Sexf,  Clerk  Cori:)oration  Commission,  Raleigh,  N.  C. 
Dear  Sir: — Replying  to  your  letter  of  March  20th. 

We  think  that  so-called  industrial  banks  organized  under  section  255,  et 
seq.,  of  the  C.  S.  are  not  subject  per  se  to  the  supervision  of  the  Insurance 
Commissioner  under  section  6370.  The  particular  bank  may  have  been  of- 
fering stock,  its  own  or  that  of  some  foreign  corporation,  on  a  commission, 
and  it  may  be  for  this  reason  the  Insurance  Commissioner  was  applying  the 
Blue  Sky  Law  to  it. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Banks— Cashier  and  Trustee 

April  8,  1922. 
Mr.  Clarence  Latham,  Chief  Bank  Examiner,  Raleigh,  N.  C. 

Dear  Sir: — You  ask  whether  or  not  section  57  of  the  Banking  Act,  quoted 
in  full  below,  applies  to  the  cashier  of  a  bank  who  is  appointed  trustee  in  a 
deed  of  trust  made  to  the  bank  to  secure  borrowed  money,  with  the  property 
conveyed,  sold  by  the  trustee  and  he  taking  the  usual  commission  of  5  per 
cent  on  the  proceeds  of  the  same. 

The  statute  is  as  follows:  "Directors,  officers,  etc.,  accepting  fees,  etc. 
No  gift,  fee,  permission,  or  brokerage  charge  shall  be  received,  directly 
or  indirectly,  by  any  officer,  director,  or  employe  of  any  bank  doing  business 
under  this  act,  on  account  of  any  transaction  to  which  the  bank  is  a  party. 
Any  officer,  director,  employe,  or  agent  who  shall  violate  the  provisions  of 
this  section  shall  be  guilty  of  a  misdemeanor,  and  shall  be,  and  thereafter 
remain,  ineligible  as  an  officer,  director,  or  employe  of  any  bank  doing 
business  under  this  act.  Nothing  in  this  section  shall  be  construed  to  pre- 
vent the  payment  of  necessary  and  proper  attorney's  fees  to  any  licensed 
attorney  for  professional  services  rendered." 

We  think  the  cashier,  in  making  the  sale,  if  it  was  otherwise  valid,  would 
be  occupying,  in  the  meaning  of  this  statute,  an  independent  relation  to  the 
bank,  and  consequently,  the -acceptance  of  the  commission  for  such  sale  would 
not  come  within  the  act. 

There  is  a  more  serious  difficulty,  however,  which  we  wish  to  suggest, 
in  cashiers  ever  acting  as  trustees  under  such  deeds  of  trust.  The  cashier, 
even  if  he  is  not  a  stockholder  in  the  bank,  but  is  simply  an  employe,  is  the 
employe  who  has  in  his  charge,  subject,  of  course,  to  the  board  of  directors, 
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loans  made  by  the  bank  and  securities  taken  therefor.  It  may  be  that  if  he 
is  a  trustee  in  a  deed  of  trust  and  exercises  the  power  of  sale  therein,  it 
would  be  held  that  it  was  the  bank  acting  through  him,  and  if  it  was  neces- 
sary for  the  bank  to  purchase  the  land  at  the  sale,  it  would  be  the  bank 
purchasing  at  its  own  sale,  and  consequently,  it  would  take  title  only  as 
mortgagee,  and  would  be  liable  if  it  went  into  possession  of  the  land  for  its 
rents  and  profits  to  the  mortgagor.  In  other  words,  though  in  form  uf  a  trust 
deed,  the  paper  would  be  only  a  mortgage  to  the  bank.  It  is  a  universal 
rule  that  the  mortgagee  cannot  purchase  at  his  own  sale.  Until  the  Supreme 
Court  determines  otherwise,  and  we  have  found  no  case  which  does  so  de- 
termine, a  cashier  should  not  be  appointed  trustee  in  a  trust  deed  to  a 
bank  to  secure  a  mortgage  indebtedness. 

Yours  very  truly,  .  James  S.  Manning. 

Attorney-General. 


Railroads — Town  Assessments 

June   16,   1922. 
Mk.  R.  O.  Self,  Clerk  Corporation  Commission,  Raleigh,  N.  C. 

Dear  Sir: — You  state  that  the  Seaboard  Air  Line  Railway  Company  runs 
through  the  town  of  Southern  Pines,  its  main  line  and  side  track  paralleling. 
On  either  side  of  these  two  tracks  is  a  25-foot  park  way.  You  do  not  state 
whether  or  not  this  park  way  is  on  the  right  of  way  of  the  Seaboard  Air 
Line  and  maintained  by  it.  We  are  assuming  that  such  is  the  fact,  however. 
Running  by  the  side  of  each  of  these  25-foot  park  ways  is  a  30-foot  street 
which  the  city  proposes  to  pave.  Abutting  on  these  streets,  opposite  the 
park  ways,  is  property  owned  by  private  citizens.  Upon  this  you  desire  to 
know  whether  or  not  the  town  can  assess  the  railroad  company  its  propor- 
tionate part  of  the  cost  of  paving  these  streets. 

We  assume  that  the  town  is  acting  under  section  2710,  sub-section  1  of 
the  C.  S.  That  sub-section  permits  the  town  to  assess  one-half  of  the  total 
cost  of  a  street  improvement  upon  the  lots  and  parcels  of  land  abutting 
directly  on  the  improvement  according  to  their  respective  frontage  thereon 
by  feet.    The  remainder  of  such  section  is  not  material  to  the  discussion. 

Subsection  2  of  that  section  recognizes  distinctly  the  liability  of  rail- 
roads to  such  assessments  and  provides  the  machinery  for  the  collection  of 
the  same.  In  Louisville  and  Nashville  Railroad  Company  v.  Louisville,  197 
U.  S.,  430,  such  an  assessment  upon  the  railroad  was  sustained  by  the 
Supreme  Court  of  the  U.  S.  Of  course,  to  sustain  it  the  railroad  company 
must  be  assessed  upon  the  same  principle  as  all  other  abutting  property 
owners.  In  this  case  it  would  have  to  bear  one-third  of  the  cost  of  the 
improvement  on  one  side  of  one  of  its  park  ways  and  one-third  of  the  cost 
of  the  improvement  on  the  side  of  its  other  park  way,  while  property  owners 
abutting  on  these  two  streets  thus  improved  would  have  to  bear  also  one- 
third  of  the  cost  according  to  front  footage,  while  the  town  would  bear  the 
other  third.  The  Supreme  Court  has  sustained  the  front-foot  rule  in  nu- 
merous cases  since  the  case  just  cited.  In  Kansas  City  Soxithern  Railroad 
Company  v.  Road  Improvement  District  No.  6,  256  U.  S.  658,  that  court 
refused  to  sustain  an  assessment  upon  a  railroad  where  there  was  plain  dis- 


BIENNIAL    REPORT    OF    THE    ATTORNEY-GENERAL  131 

crimination  against  it  in  favor  of  other  property  owners,  but  the  general 
principle  is  well  established  that  in  absence  of  such  discrimination  railroads 
are  liable  for  assessments  such  as  that  proposed  by  Southern  Pines. 

Of  course,  if  these  park  ways  are  not  on  the  right  of  way  of  the 
Seaboard,  but  belong  to  the  town  or  some  private  owner,  the  railroad,  under 
our  statute,  not  being  an  abutting  owner,  could  not  be  subjected  to  these 
assessments. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


CoBPORATiON  Commission — Private  Telephone  Line 

June  24,   1922. 
Mr.  R.  O.  Self,  Clerk,  Corporati07i  Commission,  Raleigh,  N.  C. 

Dear  Sir: — Replying  to  your  letter  of  June  23. 

The  telephone  line  erected  by  a  country  physician  as  described  by  you 
in  your  letter  does  not  come  within  the  description  of  telephone  lines  sub- 
ject to  the  jurisdiction  of  the  Corporation  Commission  as  contained  in  sub- 
section 2  of  section  1035  of  the  C.  S. 

We  think,  also,  that  the  control  over  railroads  given  by  statutes  to  the  Cor- 
poration Commission  does  not  extend  so  far  as  to  permit  the  commission  to 
control  the  contract  made  by  the  railroad  with  a  private  person  permitting 
a  crossing  of  the  right  of  way  of  the  railroad  by  a  telephone  line.  Of  course, 
the  jurisdiction  of  the  Corporation  Commission  does  extend  so  far  as 
this  line  might  affect  the  public  safety  of  passengers  or  others  using  the 
railroads.  In  this  case,  however,  there  is  a  simple  private  contract  which 
secures  a  right,  not  a  public  right,  nor  for  the  public  benefit.  Consequently, 
we  think  your  commission  has  no  jurisdiction  to  interfere  with  the  con- 
tract. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General.     . 


OPINIONS  TO  COMMISSIONER  OF  AGRICULTURE 


Cotton  Warehotjses — Insurance 

January  17,  1921. 
Mr.  B.  F.  Brown,  Chief  Division  of  Markets,  State  Warehouse  Buperintendent, 
Raleigh,  N.  C. 

In  re:    Insurance  of  Cotton  in  Warehouses. 
Dear  Sir: — The  statute,  C.  S.  section  4923,  is  as  follows: 

"The  superintendent  shall  insure,  and  shall  keep  insured  for  its 
full  value,  upon  the  best  terms  obtainable,  by  individual  or 
blanket  policy,  all  cotton  on  storage.  In  case  of  loss  he  shall 
collect  the  insurance  due  and  pay  the  same,  ratably,  to  those 
lawfully  entitled  to  it;  insurance  policies  to  be  in  the  name  of 
the  State,  and  the  premium  collected  from  the  owners  of  the  cot- 
ton, the  State  to  have  a  lien  on  the  cotton  for  insurance  and 
storage  charges  as  in  the  case  of  other  public  warehouses  in  the 
State." 

Section  4924  makes  the  bond  of  the  superintendent  liable  for  any  unfaith- 
ful or  negligent  act  of  his  by  reason  of  which  the  owner  of  such  warehoused 
cotton  suffers  damage  or  loss.  You  state  that  there  are  now  28,  and  very 
soon  will  be  30,  cotton  warehouses  in  operation  under  the  act  in  the  State. 
Cotton  is  advancing,  and,  consequently,  the  value  of  the  cotton  stored  in 
those  warehouses  is  increasing.  Your  custom  has  been  to  insure  the  cotton 
in  a  particular  warehouse  locally.  In  doing  this  you  have  been  acting  under 
the  instructions  and  rules  of  the  State  Board  of  Agriculture.  In  this  condi- 
tion of  the  market,  then,  the  insurance  which  is  adequate  today  to  cover  the 
full  value  of  the  cotton  warehoused,  would  not  be  adequate  tomorrow  or 
next  week,  and  you  ask  how  you  can  meet  such  a  situation  without  ren- 
dering your  bond  liable  if  there  should  be  a  fire  and  there  should  not  be 
adequate  insurance,  the  statute  quoted  above  being  mandatory  in  requiring 
you  to  insure.  Of  course,  the  most  obvious  way,  as  we  suggested  before, 
would  be  for  you  to  obtain  from  some  domestic  fire  insurance  company 
a  blanket  policy  which  would  cover  all  the  cotton  stored  in  all  the  ware- 
houses, together  with  its  fluctuating  value.  We  do  not  know  whether  it  is 
possible  to  obtain  such  insurance.  You  state  that,  acting  under  the  instruc- 
tions of  the  board,  you  have  been  placing  such  insurance  in  the  hands  of 
the  local  managers  of  the  warehouses.  This  is,  in  legal  effect,  to  make 
these  managers  your  agents  in  effectuating  the  insurance  upon  cotton  in 
particular  warehouses,  and  so  you  would  be  liable  and  your  bond  would  be 
liable  for  their  defaults  and  neglects.  Under  such  conditions,  the  question 
of  administering  this  particular  feature  of  the  law  is  presented  to  you  for 
such  a  solution  as  to  avoid  any  grounds  for  holding  that  you  yourself .  or 
your  agents  acting  for  you,  had  been  negligent  in  obtaining  adequate  in- 
surance.    Negligence,  as  you   know,   cannot  be   defined   so   definitely  as  to 
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fit  each  particular  case.  It  is  the  lack  of  due  care,  speaking  generally,  which 
a  man  of  ordinary  business  prudence  would  exercise  in  the  protection  of  his 
own  interests.  How  you  can  meet  this  situation  is  a  matter  which  you 
must  determine  for  yourself,  you  being  cognizant  of  all  the  facts  in  regard 
to  insuring  such  property. 

Yours  very  truly,  .  James  S.  Manning, 

Attorney-General. 


Penalty — Fertilizer   Companies 

June  17,  1921. 
Hon.  W.  a.  Graham,  Commissioner  of  Agriculture,  Raleigh,  N.  G. 
In  re:    Tatum-Navassa  Gtoano  Co. 

Attention  Mr.  Barnes:- — The  statute,  section  4695  C.  S.,  expressly  imposes 
the  duty  of  penalizing  fertilizer  factories  upon  the  Commissioner  of  Agri- 
culture. So  far  as  material  the  statute  reads  as  follows:  "Should  any 
fertilizer  fall  as  much  as  10  per  cent  below  the  guaranteed  value  in  plant 
food,  it  shall  be  the  duty  of  the  commissioner  to  assess  three  times  the  value 
of  such  deficiency  against  the  manufacturer  of  the  fertilizer  and  require 
the  same  to  be  paid  to  the  consumer  if  the  deficiency  shall  not  be  paid  within 
thirty  days  after  notice  to  such  manufacturer."  The  Supreme  Court  in 
Tomlinson  v.  Morgan,  166  N.  C,  557,  held  that  this  was  a  police  regulation 
to  compel  the  manufacturers  of  fertilizer  to  keep  their  goods  to  the  reputed 
grade,  and  its  provisions  do  not  and  were  not  intended  to  interfere  with 
the  rights  and  remedies  of  parties  as  stipulated  and  provided  for  in  their 
private  and  personal  dealings.  It  is  manifest,  then,  that  this  penalty  is 
to  be  collected  by  the  Commissioner  of  Agriculture  as  a  police  measure, 
and  this  duty  to  collect  would  not  be  affected  by  the  fact  that  the  manu- 
facturer had  paid  the  value  of  the  deficiency  in  the  quality  of  the  fertilizer 
directly  to  the  consumer  by  a  check,  without  any  express  agreement  at  the 
time  that  said  sum  was  accepted  as  full  satisfaction  for  any  claim  the  con- 
sumer might  have  against  the  manufacturer  on  account  of  the  deficiency  of 
the  quality  of  the  fertilizer.  In  this  case  there  was  no  such  express  contract, 
"but  it  is  sought  to  imply  such  contract  from  the  acceptance  of  the  check. 
We  must  not  be  understood  as  ruling  that  if  there  had  been  an  express 
contract,  the  Commissioner  of  Agriculture  would  thereby  be  absolved  from 
the  performance  of  his  duty  to  levy  and  collect  the  penalty.  That  point 
is  not  presented  in  this  case.  It  may  be  that  if  the  attempt  was  made 
now  to  collect  this  penalty,  the  Navassa  Guano  Company  could  plead  the 
one  year  statute  of  limitation.  C.  S.  443.  But  this  is  a  personal  privilege 
and  we  cannot  assume  that  they  would  so  plead  the  statute.  Nor  do  we 
rule  that  such  plea  would  be  a  valid  and  effective  one. 

We  return  herewith  the  papers  in  the  case. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Agricultural  Department — Fiscal  Year 

May    3,    1922. 
Hon.  W.  a.  Gbahajm,  Commissioner,  Department  of  Agriculture,  Raleigh,  N.  C. 

Dear  Sir: — Replying  to  your  letter  of  April  29. 

Section  7692  of  the  C.  S.  declares  that  the  fiscal  year  of  the  State  Govern- 
ment shall  annually  close  on  the  30th  day  of  November.  You  have  hereto- 
fore made  your  fiscal  year  end  in  accordance  vi^ith  this  statute,  and  your 
authority  to  do  so  is  necessarily,  we  think,  based  upon  it. 

When  the  Legislature,  therefore,  in  chapter  229  of  the  Public  Laws  of 
1921,  strikes  out  the  November  of  this  section  and  substitutes  June,  this 
amendment  applies  to  your  department,  as  well  as  to  all  other  departments, 
of  the  State  Government.  This,  we  think,  is  the  obvious  construction  of 
the  act,  and  nothing  occurs  to  us  after  a  great  deal  of  consideration  why 
it  is  not  correct. 

At  the  Extra  Session  of  1921,  the  General  Assembly  changed  the  month 
during  which  accounts  of  State  officers  are  to  be  examined  by  commissioners 
of  the  Legislature  from  December  to  July.  This  was  done,  no  doubt,  to  con- 
form the  law  to  the  change  in  the  fiscal  year. 

In  the  absence  of  special  legislation,  we  think  that  section  4674  of  the 
C.  S.,  requiring  your  board  to  make  annual  reports  to  the  Governor,  is  not 
affected  except  incidentally  as  your  board  may  determine  by  the  change  of 
the  fiscal  year. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Crop  Pests — Board  of  Agriculture 

May  24,  1922. 
Hon.  Franklin  Sherman,  State  Entomologist,  Raleigh,  N.  C. 

Dear  Sir: — Replying  to  your  letter  of  May  23d. 

The  statute,  as  it  now  exists,  sections  4896  to  4900  of  the  Consolidated 
Statutes,  is  amply  sufficient,  if  its  machinery  is  applied,  to  enable  you  to 
deal  with  the  situation  detailed  in  your  letter.  The  Board  of  Agriculture 
is  expressly  made  a  crop  pest  commission.  It  is  authorized  to  make  rules  and 
regulations  to  suppress  dangerous  crop  pests  and  for  preventing  their  spread 
within  the  State.    Violation  of  any  of  these  rules  is  made  a  misdemeanor. 

It  is  further  declared  that  all  infested  plants  and  premises  are  declared 
public  nuisances.  The  owner  of  such  plants  or  premises  shall,  when 
authorized  to  do  so  by  the  Board  of  Agriculture,  take  such  measures  as 
may  be  prescribed  to  eradicate  such  pests.  If  such  action  is  not  taken,  or  is 
improperly  executed,  within  ten  days  after  such  notification,  the  Board  of 
Agriculture  shall  cause  such  premises  to  be  freed  from  such  pests  by  the  best 
available  method,  and  the  cost  of  the  work  will  be  a  lien  upon  the  premises. 
The  Board  of  Agriculture,  through  its  employes  and  agents,  is  given  the 
right  to  enter  premises  and  inspect  the  same.  It  is  declared  a  misdemeanor 
for  any  person  to  interfere  with  such  agent  or  hinder  or  prevent  such  in- 
spection. 
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Subsection  4  of  section  4688  imposes  upon  the  Commissioner  of  Agricul- 
ture, together  with  the  consent  and  advice  of  the  Board  of  Agriculture,  the 
duty  to  make  investigation  relative  to  the  ravages  of  insects,  and  he  shall 
disseminate  such  information  as  may  be  deemed  essential  for  their  abate- 
ment and  for  the  destruction  of  such  insects.  The  violation  of  this  rule  is 
also  made  a  misdemeanor. 

The  Court  in  State  v.  Hodges,  180  N.  C,  751,  has  sustained  rules  and  regu- 
lations of  the  board  vvath  reference  to  tick  eradication  when  the  authority 
to  make  those  rules  and  regulations  was  not  so  specific  and  definite  as  in 
this  case. 

We  think  it  quite  clear  that  any  disease  which  attacks  peach  trees,  and 
when  not  properly  controlled  will  extend  to  adjoining  orchards,  is  a  crop 
pest,  particularly  in  a  section  where  peach  production  is  one  of  the  principal 
industries.  We  have  no  serious  difficulty  in  holding  that  a  peach  tree  is  a 
plant  within  the  designation  of  section  4898  of  the  Consolidated  Statutes. 

Stated  shortly,  in  conclusion,  we  think  that  the  Board  of  Agriculaure  can 
make  rules  and  regulations  to  fit  the  situation  as  detailed  by  you  in  your 
letter  with  reference  to  uncared  for,  if  not  abandoned,  peach  orchards  in 
Moore  County  when  they  are  infested  with  some  pest. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  INSURANCE  COMMISSIONER 


Insurance — Mutual  Companies — Liability  of  Policyholders 

January  28,  1921. 
Hon.  Stacey  Wade,  Insurance  Commissioner,  Raleigh,  North  Carolina. 
Attention  Mr.  W.  M.  Royster. 

Dear  Sir: — In  reply  to  yours  of  January  27th. 

You  ask  three  questions:  (1)  Have  parties  insuring  in  mutual  fire  in- 
surance companies  with  guaranty  capital  as  provided  for  under  section 
6350  of  the  Consolidated  Statutes,  any  liability?  (2)  If  so,  how  much?  (3) 
Suppose  the  companies  mentioned  above  require  of  their  policyholders  pay- 
ment of  an  annual  premium,  in  advance,  on  each  policy,  would  that  fact 
change  in  any  way  the  liability  of  said  policyholder? 

The  first  and  second  questions  may  be  answered  together.  Of  course, 
you  understand  that  in  such  companies  policyholders  are  necessarily  mem- 
bers of  the  company  itself.  In  other  words,  they  are  not  only  the  insured, 
hut  are  insurers.  These  companies  are  usually  organized  to  insure  their 
members  on  the  assessment  plan  and  without  capital.  The  security  of  those 
having  insurance  in  such  companies  is  provided  for  by  requiring  that  before 
engaging  in  business,  it  have  a  certain  number  of  members  who  have  paid 
cash  premiums  or  given  premium  notes  constituting  a  common  fund,  out  of 
which  the  members  are  entitled  to  indemnity  in  case  of  loss.  This  par- 
ticular feature  of  mutual  fire  insurance  companies  is  regulated  by  the  Con- 
solidated Statutes,  6346.  You  will  observe  by  reading  that  section  that  a 
mutual  fire  insurance  company  in  North  Carolina  must  have  at  least  $50,000.00 
guaranty  capital.  If  it  has  less  than  that,  not  less  than  $200,000.00  of  in- 
surance in  not  less  than  t-wo  hundred  separate  risks  upon  property  must 
have  been  subscribed  for  and  entered  on  its  books.  These  companies  must 
have  special  authority  by  their  charters  or  by  statute  to  create  a  guaranty 
capital.  That  authority  is  given  in  C.  S.,  section  6350.  We  think  that  this 
guaranty  capital  has  not  at  all  impaired  the  right  and  duty  of  the  directors 
of  the  company  to  levy  an  assessment  when  the  conduct  of  the  business 
requires  it. 

In  answer  to  your  second  question.  A  mutual  fire  insurance  company, 
in  the  absence  of  statutory  prohibition,  may  issue  policies  for  cash  premiums, 
payable  in  advance,  which  shall  constitute  a  general  fund  from  which  all 
losses  are  to  be  paid.  Our  statute,  C.  S.,  6351,  recognizes  the  existence  of 
this  right  in  such  company  and  regulates  its  exercise  as  follows:  "Any  mu- 
tual fire  insurance  company  doing  business  with  a  fixed  annual  premium, 
may,  in  its  by-laws  and  policies,  fix  the  contingent  liability  of  its  members 
for  the  payment  of  losses  and  expenses  not  provided  for  by  its  cash  fund; 
but  this  contingent  liability  of  a  member  must  not  be  less  than  a  sum 
equal  to  five  times  the  cash  premiums  written  in  his  policy  and  in  ad- 
dition thereto.     The  total  amount  of  the  liability  of  the  policyholder  must 
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be  plainly  and  legibly  stated  upon  the  back  of  each  policy."  We  regard 
this  section  as  permitting  such  mutual,  company  with  fixed  annual  premium 
to  limit  the  general  liability  of  its  members  to  assessments  as  therein  stated. 
If  the  company  does  have  fixed  annual  premiums  and  does  not  itself  limit 
the  liability  of  its  members  as  provided  in  this  statute,  that  liability  con- 
tinues to  its  full  extent  and  such  member  may  be  assessed  to  the  full 
limit  under  the  C.  S.,  6353. 

The  requirement  in  the  above  quoted  section  6351  that  the  total  amount 
of  the  liability  of  the  policyholder  must  be  plainly  and  legibly  stated  upon 
the  back  of  each  policy,  applies  only  to  cases  where  the  contingent  liability 
of  its  members  is  limited  as  provided  in  such  section. 

Yours  very  truly,  James  S.  Manning. 

Attorney-G-eneral. 


Insurance — Guaranty  Fund 

January  29,  1921. 
Hon.  Stagey  Wade,  Insurance  Comviissioner,  Raleigh,  N.  C. 

Attention  Mr.  Royster: — In  your  letter  of  January  28,  you  ask  if  it 
is  the  opinion  o  fthis  office  that  a  policyholder,  insuring  in  a  company  having 
a  guaranty  fund  in  accordance  with  C.  S.,  section  6341,  has  any  liability 
beyond  the  premium  on  his  policy.  You  are,  evidently,  we  think,  confusing 
the  guaranty  fund  of  a  straight  insurance  company  with  a  guaranty  capital 
of  a  mutual  company  under  the  C.  S.,  section  6350.  Of  course,  in  the  former 
instance,  the  policyholder  is  not  a  member  of  the  company,  but  is  simply 
the  insured  occupying  an  independent  relation  to  that  company.  As  a 
consequence,  he  assumes  no  liability  at  all  with  reference  to  the  company 
except  to  keep  his  policy  alive  by  annual  payments,  if  he  chooses  to  do  so. 
A  policyholder  in  a  mutual  company  is  a  member  of  that  company  and  as- 
sumes all  the  liability  that  arises  from  that  relationship,  including  one  to 
assessments,  in  case  such  assessment  is  necessary. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Blue  Sky  Law— Person   Selling  Stock 

January  29,   1921. 
Hon.  Stacey  Wade,  Insurance  Corrumissioner,  Raleigh,  N.  C. 

Dear  Sir: — I  do  not  construe  chapter  166,  Public  Laws  of  1913,  as  amended 
by  chapter  121,  Public  Laws  of  1919,  as  applicable  to  an  individual  who  in 
good  faith  has  bought,  and  who  in  good  faith  sells,  stock  in  a  foreign  corpora- 
tion to  a  resident  or  residents  of  this  State.  If  I  have  bought  stock  in  a 
foreign  corporation  in  the  exercise  of  my  judgment  and  good  faith,  I  do 
not  know  any  law  in  the  State  which  prevents  me  from  selling  that  stock 
In  the  State  if  I  can  find  a  purchaser.  I  have  also  thought  it  improbable  that 
the  Legislature  intended  this  law  to  apply  to  corporations  organized  for 
the  purpose  of  exploiting  a  patent  invention,  as  I  do  not  see,  and  have  not 
been  able  to  see,  how  it  is  ever  possible  for  such  a  corporation  to  comply 
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with  the  Blue  Sky  Law.  The  principal  asset  of  these  corporations  is  the 
patent.  That  must  be  capitalized,  and  its  value  depends  entirely  upon  its 
commercial  utility. 

So  far  as  I  can  recall,  none  of  the  many  useful  and  highly  successful  patents 
could  have  had  the  corporations  organized  to  develop  them  and  exploit  them. 
To  comply  with  the  provisions  of  this  law  in  the  early  stages  of  develop- 
ment, as  you  will  readily  see,  it  could  have  shown  no  assets  except  the  patent, 
and  I  do  not  know  any  man  who  is  possessed  of  the  prescience  to  discover 
how  the  public  will  take  hold  of  the  patent. 

This   letter  refers   to   the   Cheap   Adding   Machine   exhibited   to   me   this 
morning  by  Mr.  E.  R.  Preston,  as  to  the  sale  of  Mr.  Cheap's  personal  stock. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Insurance — Mutual  Companies 

February  19,  1921. 
Hon.  Stagey  Wade,  Insurance  Comm,issioner,  Raleigh,  N.  C. 

Dear  Sir: — Your  letter  of  the  17th,  enclosing  a  letter  to  you  from  Thomas- 
ville  Realty  &  Trust  Company,  is  received.- 

You  ask  my  opinion  as  to  whether  property  belonging  to  the  State  of  North 
Carolina  should  be  insured  in  purely  mutual  and  assessment  fire  insurance 
companies.  I  am  of  the  opinion  that  it  would  be  unwise  to  do  this,  for  the 
reason  that  the  State  has  set  aside  no  fund  to  answer  calls  for  assessments 
that  might  be  made  by  such  companies. 

As  to  whether  or  not  it  would  be  wise  for  county  authorities  to  insure 
property  belonging  to  the  county  in  such  company,  I  do  not  care  to  ex- 
press an  opinion.  It  may  be  that  the  county  authorities  are  capable  of 
meeting  assessments  that  might  be  made  by  such  companies.  In  any  events 
such  authorities  have  the  capacity  to  be  sued  and  in  this  respect  differ  from 
the  State. 

I  return  herein  the  letter  which  you  enclosed. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Blue  Sky  Law — Oil  Leases 

April  30,  1921. 
Hon.  Stagey  Wade,  Insurance  Convmissioner,  Raleigh,  N.  C.  • 

In  re:  Oil  Leases  W.  A.  Bell  et  al. 
Dear  Sir: — We  agree  with  Mr.  DeLaney  that  the  bona  fide  sale  of  an 
interest  in  property  outright  (unless  it  is  shares  of  stock  in  a  foreign  cor- 
poration) without  any  understanding  to  carry  out  any  promise  or  trust  there- 
with could  not  come  within  the  meaning  of  our  Blue  Sky  Law,  and  it  would 
make  no  difference  whether  these  people  were  citizens  of  this  State  or  of 
any  other  State.  The  trouble  in  this  matter  is  in  the  application  of  the 
principle.  It  is  noticeable  that  the  form  of  the  lease  enclosed  to  you  by 
Mr.  DeLaney  does  not  at  all  define  the  term  set  out  or  the  consideration. 
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of  rent.  There  may  be  attached  to  the  bare  fact  of  holding  this  lease  an 
obligation  on  the  part  of  the  lessor  to  do  certain  acts  to  render  it  profitable,, 
or  a  burden  upon  the  lessee,  to  maintain  certain  erections  upon  the  leased 
property,  and  all  of  these  obligations  and  burdens  might  be  incorporated  in 
the  lease  from  the  Bourns  to  Bell.  And  this  would  appear,  from  an  in- 
spection of  the  lease  or  copy  thereof,  recorded  in  Brown  County,  Texas. 

We  think  you  are  entitled  to  be  informed  upon  these  points.  On  the  face 
of  the  transaction  as  it  appears  now,  we  think  that  the  lease  sale  does  not 
come  within  the  Blue  Sky  Law. 

We  return  the  file  herewith. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Fire  Protection 

May  29,  1922. 
Hon.  Stagey  Wade,  Insurance  Com-missioner,  RaleigJi,  N.  C. 

Dear  Sir: — Referring  to  matters  submitted  to  me  by  you  on  Thursday  last, 
to-wit,  such  conditions  in  the  fire  district  in  the  town  of  Lexington,  North 
Carolina.  It  seems  to  me,  the  provisions  of  6077  of  the  C.  S/  control  this 
matter,  and  that  the  chief  of  the  fire  department  or  local  inspector  has  au- 
thority to  compel  the  removal  of  this  dangerous  and  combustible  material,  to- 
wit,  a  tent  used  as  a  moving  picture  show  and  containing  all  the  parapher- 
nalia used  in  the  moving  picture  buildings,  to-wit,  the  moving  picture  appa- 
ratus with  the  films,  the  board  platform  and  the  board  seats. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  COMMISSIONER  OF  REVENUE 


Taxation — Solvent  Credits 

February  16,  1921. 
State  Tax  Commission,  Raleigh,  N.  C. 

In  re:  Solvent  Credits  of  the  Texas  Company. 

Attention  Mk.  0.  S.  Thompson. 
Dear  Sir: — It  does  not  appear  distinctly,  from  the  letter  of  the  Texas 
•Company  to  you,  that  the  solvent  credits  in  question  are  located  without  the 
State.  They  say  that  $135,936.89  thereof  represent  solvent  credits  arising 
from  shipments  made  from  points  outside  of  the  State  of  North  Carolina 
■direct  to  customers  within  the  State  of  North  Carolina.  On  such  shipments 
their  stations  or  places  of  business  in  North  Carolina  received  no  credit, 
.as  this  class  of  business  is  handled  by  our  district  offices  located  outside  of 
North  Carolina.  If  these  solvent  credits,  whether  accounts  or  notes,  are 
kept  at  the  district  oifices  outside  of  North  Carolina  and  are  collected  from 
that  office,  they  are  not  taxable  in  this  State.  If,  however,  though  the  busi- 
ness is  transacted  directly  by  the  office  situated  in  another  State,  these  notes 
•or  accounts  are  deposited  and  kept  in  a  local  office  in  North  Carolina  for 
collection  through  that  office,  then,  they  are  taxable  in  North  Caroline. 

The  general  principle  governing  such  solvent  credit  is  thus  stated  in 
Bristol  V.  Washington  Co.,  177  U.  S.,  133,  and  in  Metropolitan  Life  Insurance 
'Co.  V.  Louisiana,  205  U.  S.,  853: 

"But  there  is  no  inhibition  in  the  Federal  Constitution  against 
the  right  of  the  State  to  tax  property  in  the  shape  of  credits 
where  the  same  are  evidenced  by  notes  or  obligations  held  within 
the  State,  in  the  hands  of  an  agent  of  the  non-resident  owner  for 
the  purpose  of  collection,  or  renewal,  with  a  view  to  new  loans 
and  carrying  on  such  transactions  as  a  permanent  business.  And 
neither  the  fiction  that  personal  follows  the  domicile  of  the 
owner,  nor  the  doctrine  that  credits  evidenced  by  notes  have  situs 
of  the  latter,  can  be  allowed  to  obscure  the  truth;  and  intangible 
personal  property,  such  as  notes  or  credits,  may  be  taxed  at  its 
permanent  abiding  place,  although  the  domicile  of  the  owner  is 
elsewhere,  and  they  are  kept  out  of  the  State  except  when  needed 
for  collection." 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 

P.  S. — We  return  herewith  letter  of  the  Texas  Company. 
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Income  Tax— Gifts 

May  16,  1921. 
Mr.  E.  M.  Lyda,  County  Auditor,  Asheville,  N.  C. 

Dear  Sir: — Your  letter  of  May  12th,  to  the  State  Auditor,  has  been  referred 
to  this  office  for  reply. 

We  think  irregular  gifts  to  an  individual  taxpayer  do  not  constitute  part 
of  the  income  of  which  he  is  taxable  during  the  tax  year,  January  1,  1920, 
to  December  31,  1920.  If,  however,  it  is  a  regular  annuity  coming  to  him 
as  an  income  for  his  support,  whether  a  donation  or  not,  we  think  it  would 
be  taxable. 

Yours  very  truly,  •  James  S.  Manning, 

Attorney-General. 


Banks — Taxation — Victory  and  Liberty  Bonds 

May   28,   1921. 
Hon.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  C. 

Dear  Sir: — You  inquire  whether  or  not  banks  are  now  allowed  any  deduc- 
tion for  Victory  and  Liberty  Bonds  owned  by  them  in  the  reports  required  by 
section  42  of  the  Machinery  Act.  It  is  very  clear  that  they  are  not  allowed 
such  deduction.  The  authority  to  deduct  these  bonds,  not  exceeding  25 
per  cent  of  the  capital  stock  and  surplus,  as  contained,  in  section  42  of  the 
Machinery  Act  of  1919,  is  eliminated  entirely  from  the  corresponding  section 
in  the  Machinery  Act  of  1921. 

You  further  inquire  whether  North  Carolina  State  bonds,  purchased  90 
days  previous  to  May  1,  1921,  will  be  allowed  as  a  deduction.  We  answer 
yes.  Section  43  of  the  Act  of  1921,  expressly  allows  this.  Indeed,  if  the  bonds 
were  purchased  under  an  act  which  allowed  such  deduction  expressly,  it 
makes  no  difference  if  they  were  purchased  90  days  before  May  1st  or  not. 
This  exemption  would  enter  into  the  contract  of  purchase  and  the  Legisla- 
ture could  not  subsequently  impair  its  obligation  in  any  particular. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — Fertilizers  Stored 

May  31,  1921. 
CoL.  A.  D.  Watts,  Commissioner  of  Revenue.  Raleigh,  N.  C. 

Dear  Sir:  We  think  you  are  clearly  right  in  your  opinion  expressed  to 
Mr.  W.  F.  Carter,  of  Mount  Airy,  on  the  taxability  of  fertilizer  in  the  hands 
of  so-called  agents,  on  May  1st,  1920.  It  should  be  listed  in  the  locality 
where  it  is  stored  and  it  is  a  matter  of  indifference  to  the  taxing  authorities 
whether  it  is  listed  in  the  name  of  the  fertilizer  company  or  the  agent  who 
has  it  in  charge  for  sale. 
We  return  herein  Mr.  Carter's  letter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Taxation — Fair  Association 

June  2,  1921. 
Hon.  a.  D.  Watts,  Coinmissioner  of  Revenue,  Raleigh,  N.  C. 

Deae  Sie: — In  yours,  of  May  Both,  you  ask  whether  or  not,  under  the 
laws  of  North  Carolina,  the  property  of  fair  associations  is  exempt  from 
taxation.  Our  court  has  invariably  held  that  no  exemptions  could  be  made 
or  upheld  unless  clearly  coming  within  the  constitutional  provisions  of 
Article  5,  section  5,  and  plainly  so  expressed  as  the  legislative  will.  Sec- 
tion 5  above  referred  to  permits  the  General  Assembly  to  exempt  cemeteries 
and  property  held  for  educational,  scientific,  literary,  charitable  or  religious 
purposes.  In  pursuance  of  this  authority,  the  Legislature  in  section 
72  of  the  Machinery  Act  of  1921,  exempts  certain  real  and  personal  prop- 
erty from  taxation.  A  careful  examination  of  this  section,  with  all  the 
sub-sections,  does  not  disclose  that  fair  associations  are  expressly,  or  by 
necessary  implication,  allowed  any  exemption  from  taxation.  Section  5 
of  the  Revenue  Act  expressly  repeals  all  exemptions  theretofore  allowed, 
saving  and  excepting,  however,  property  held  for  the  benefit  of  churches,  re- 
ligious societies,  charitable,  educational,  literary,  or  benevolent  institutions  or 
orders  and  also  cemeteries.  The  Supreme  Court  in  Boutfi^ern  Assembly  v. 
Palmer,  166  N.  C,  page  175,  citing  all  the  previous  cases,  sustained  the 
validity  of  this  repeal,  and  held  that  the  Southern  Assembly's  property  was 
not  exempt  from  taxation. 

With  every  desire  to  discover  some  principle  of  law  by  which  the  property 
of  fair  associations  could  be  exempt  from  taxation,  we  have  been  unable  to 
find  any.  In  numerous  cases  they  are  held  to  be  not  a  charitable  organiza- 
tion. These  cases  are  cited  in  Logan  v.  Agricultural  Society,  121  N.  W.  Rep., 
page  485.  They  are  plainly  not  educational  institutions  within  the  defini- 
tion of  the  exempting  section  of  the  Machinery  Act.  It  seems  an  anomaly 
that  the  State  should  appropriate  money  for  the  support  of  an  organization 
while  at  the  same  time  it  taxes  its  property.  There  is  an  Ohio  case,  however, 
Dunn  V.  Agricultural  Society,  46  Ohio  State,  page  93,  where  this  appropria- 
tion was  made.  With  great  reluctance,  then,  we  are  compelled  to  rule  that 
the  tangible  property  of  these  associations  is  liable  to  taxation. 

We  return  herein  letter  enclosed  to  us. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — Assignability  of  License 

June  4,  1921. 
Col.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  G. 

Deab  Sir: — Referring  to  the  question  presented  to  this  oflBce,  as  to  whether 
or  not  any  person  paying  the  license  taxes  on  hotels  under  section  48  of  the 
Kevenue  Act,  Schedule  B,  can  assign  the  lease  of  the  hotel  when  obtained 
under  lease  or  assign  his  license  and  the  assignee  not  be  required  to  pay 
the  license  tax  under  section  48,  I  beg  to  say  that  I  have  read  the  opinions 
of  former  attorney-generals  construing  said  section  in  connection  with  sec- 
tion 26,  it  being  the  first  section  under  Schedule  B,  and  I  am  informed 
by  Mr.  Thompson  that  the  uniform  construction  following  the  opinions  of 
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former  attorney-generals  has  been  that  such  license  was  not  transferable  and 
that  the  assignee,  where  there  was  an  attempted  transfer,  would  have  to 
pay  the  tax  under  section  48.  Yielding  to  this  construction,  I  reverse 
the  opinion  which  I  gave  to  the  sheriff  of  Pasquotank  County,  on  January 
20,  1921,  at  which  time  I  did  not  have  the  opinions  of  the  former  attorney- 
generals  of  the  State  construing  this  section.  Though  this  construction  does 
not  accord  with  my  own  views,  I  think  it  better  to  adhere  to  that  construction, 
which  has  been  uniformly  adopted. 

Yours  very  truly,  James  S.  Maxning, 

Attorney-General. 


Inheritance  Tax — ^Widow 

June  6,  1921. 
Mr.  J.  R.  Collie,    Deputy  Commnssioner  of  Revenue,  Raleigh,  N.  C. 
•    In  re:  Estate  of  Whitley. 

Dear  Sir: — You  state  that  Mr.  Whitley  died  in  Martin  County  in  1917  leav- 
ing an  estate  valued  in  round  figures  at  $47,000.  He  left  a  last  will  and  testa- 
ment, devising  all  his  property  to  his  children,  share  and  share  alike,  with 
the  provision  that  two  of  his  daughters  should  have  $1,000  each,  over  and 
above  their  share  in  the  division.  He  does  not  mention  his  wife,  who 
survived  him,  in  the  will.  A  short  time  previous  to  the  execution  of  his  will 
he  sold  the  timber  rights  on  one  of  his  tracts  of  land  to, two  of  his  sons  for 
a  cash  consideration.  The  money  was  paid  to  him,  and  these  two  sons  also 
share  in  the  division  of  his  estate.  He  incorporated  in  the  deed  a  clause, 
which,  in  effect,  said  that  his  wife  should  have  a  home  and  support  on  his 
home  place  so  long  as  she  lived.  The  wife  did  not  dissent  to  the  will,  and 
the  time  for  such  dissent,  under  section  4096  C.  S.,  has  long  since  elapsed. 
The  executors  of  the  will  claim  that  she  is  entitled  to  her  dower  interest  in 
the  land  and  a  child's  share  of  the  personal  property,  and  as  against  the 
assessment  of  inheritance  tax  upon  the  whole  of  the  estate  as  going  to 
the  children,  they  set  up  the  exemption  of  the  widow  $10,000,  as  provided  in 
the  Revenue  Act  of  1917,  and  claim  that  this  should  be  an  offset  against  the 
inheritance  tax,  so  far  as  the  value  of  the  widow's  interest  is  concerned. 
You  state  that  if  this  allowed  the  tax  due  the  State  will  be  decreased  about 
$100,  and  you  ask  whether,  under  such  circumstances,  in  the  absence  of  a 
dissent  by  the  widow,  she  is  entitled  to  this  exemption  or  not.  It  Is  evident, 
we  think,  that  the  widow  was  prevented  from  dissenting  from  the  will  in 
the  statutory  time  (six  months)  by  the  family  agreement  that  she  should 
remain  and  be  taken  care  of  at  the  homeplace  during  her  life.  If  she  had 
dissented  she  would  have  been  entitled  to  one-third  in  value  of  all  her 
husband's  lands  of  which  he  died  seized  and  possessed  for  the  term  of  her 
life.  She  would,  further,  have  been  entitled  to  a  child's  share  in  the  personal 
property.  Instead  of  doing  this,  she  has  relied  upon  the  general  agreement 
among  her  children  and  the  express  wishes  of  her  husband  recited  in  the 
deed  executed  by  him  to  his  two  sons.  It  would  be  a  fraud,  under  thesa 
conditions,  for  the  children  to  repudiate  this  agreement.  It  is  a  valid  agree- 
ment, too,  against  all  creditors,  under  section  4098  of  the  C.  S.  The  inheri- 
tance law  of  1917,   section  6,   chapter   231,   expressly   declares   that   widows 
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shall  be  entitled  to  an  exemption  of  $10,000.  This  is  a  clear  declaration  by 
the  Legislature  that  there  shall  be  no  inheritance  tax  as  against  interest 
of  the  widow  of  a  deceased  person,  unless  the  value  of  that  interest  derived 
from  the  husband  at  his  death  shall  exceed  |10,000.  Consequently,  con- 
struing the  various  statutes  relating  to  the  subject  broadly,  we  think  the 
widow  may  set  up  this  exemption  in  the  particular  case. 

Yours  very  truly,  James  S.  Manning, 

AttoTviey-General. 


Commissioner  of  Revenue — Authority  to  Revise 

June  10,  1921. 
CoL.  A.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  C. 

In  re:  Petitions  of  the  Liggett-Myers  Tobacco  Comjyany  and  American- 
Tobacco  Company  for  revision  of  the  values  of  their  stocks  of 
tobacco  on  hand  first  of  January,  1920. 

Dear  Sir: — The  Act  of  the  Legislature  of  1921,  entitled,  "An  Act  to  trans- 
fer the  powers  and  duties  of  the  State  Tax  Commission  to  the  State  Depart- 
ment of  Revenue,"  ratified  the  8th  of  March,  1921,  provides  in  section  1 
that: 

"From  and  after  the  first  day  of  May,  one  thousand  nine  hun- 
dred and  twenty-one,  all  the  powers  and  duties  imposed  by  any 
act  of  law,  including  Revenue  and  Machinery  Acts  enacted  by 
the  present  session  of  the  General  Assembly,  upon  the  State  Tax 
Commission,  "shall  be  transferred  to  and  imposed  upon  the  de- 
partment to  be  known  as  the  State  Department  of  Revenue,  cre- 
ated by  this  act,  to  be  administered  by  the  Commissioner  of  Rev- 
enue, to  be  appointed  as  provided  in  this  act.  All  such  powers 
and  duties,  except  as  otherwise  provided  herein,  shall  devolve 
upon  the  commissioner  of  revenue,  and  wherever  in  the  revenue 
laws  of  the  State  the  words  'State  Tax  Commission'  are  used 
such  words  shall,  after  May  1st,  one  thousand  nine  hundred  and 
twenty-one,  be  held  to  mean  Commissioner  of  Revenue,  except 
as  otherwise  provided  in  this  act." 

In  the  Revaluation  Act,  being  chapter  84  of  the  Public  Laws  of  1919,  an 
act  to  provide  for  the  listing  and  valuing  of  all  property,  real,  personal  and 
mixed,  at  its  real  money  value,  it  is  provided  that  appeals  might  be  taken 
from  the  values  determined  by  the  county  board  of  appraisers  and  review. 
See  section  15.  Such  appeals  should  lie,  either  by  the  owner  of  the  prop- 
erty valued,  by  any  member  of  the  county  board  of  appraisers  and  review 
to  the  State  Tax  Commission,  and  the  finding  of  the  State  Tax  Commission 
should  be  final. 

The  records  show  that  the  above  named  tobacco  companies  returned  their 
stocks  of  tobacco  at  a  named  value;  that  these  values  were  substantially 
increased  by  about  nine  million  dollars  in  the  case  of  Liggett-Myers  Tobacco 
Company,  and  the  values  of  stocks  of  the  American  Tobacco  Company  were 
increased.  I  do  not  know  what  this  last  increase  was.  Later,  the  com- 
mission appointed  a  committee  to  value  the  tobacco  of  all  these  companies 
on  the  protest  from  them  that  the  large  increase  in  the  values  of  their 
stock  of  leaf  tobacco  was  not  warranted.  This  committee  reported  to  the 
Tax  Commission  and  their  values  did  not  differ  substantially  from  the  re- 
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turns  made  by  these  respective  companies,  but  the  commission  did  not  then 
act  upon  the  report  of  its  committee  of  appraisers,  and  on  or  about  the  20th 
of  December,  had  a  further  hearing,  at  which  evidence  was  taken  by  a 
stenographer  and  transcribed,  and  at  which  time  experts  in  values  of  to- 
bacco were  examined  whose  judgment  as  to  the  value  of  this  tobacco  did 
not  vary  much  from  the  value  placed  upon  it  by  the  committee  appointed 
by  the  Tax  Commission.  The  Tax  Commission  seems  not  to  have  acted 
upon  this  matter  until  the  28th  of  April,  when  they  announced  their  de- 
cision in  the  form  of  a  letter,  adhering  to  the  values  previously  fixed  by  the 
commission.  Some  time  before  the  20th  of  December,  the  commission  had 
reduced  the-  increase  of  values  about  17  per  cent,  leaving  the  increase  over  the 
appraisers  of  its  own  committee  and  the  estimated  value  of  the  experts 
at  the  hearing,  and  the  value  as  returned  by  the  Liggett-Myers  Tobacco 
Company  of  about  eight  million  dollars.  In  view  of  this  act  of  the  former 
Tax  Commission  and  under  the  act  of  the  Legislature  of  1921,  above  referred 
to,  creating  the  Department  of  Revenue,  it  seems  to  me  that  it  is  a  ques- 
tion for  you  to  determine  whether  you  will  revise  the  values  of  the  stocks 
of  these  two  companies.  You  have  in  your  office  the  records  pertaining  to 
this  matter  and  it  is  a  question  for  you  to  determine  as  I  have  stated  above. 
The  Act  of  1921  transfers  to  you  all  the  powers  and  duties  imposed  upon 
the  Tax  Commission  in  any  law  of  the  State,  and  it  would  seem  that  a  proper 
construction  of  this  language  of  the  act  would  carry  the  idea,  certainly  that 
the  duties  and  powers  of  the  Tax  Commission  were,  simply,  to  use  the 
language  of  the  act,  transferred  to  you.  That  these  powers  and  duties  im- 
posed upon  the  former  Tax  Commission  were  not  abrogated  but  that  the 
agency  to  exercise  them  was  simply  changed. 

The  Constitution  of  the  State  requires  that  all  property  shall  be  valued 
at  its  true  value  in  money.  Such  was  the  declared  purpose  of  the  Revalua- 
tion Act,  chapter  84,  Laws  of  1919,  and  such  must  be  the  purpose  of  any 
scheme  of  valuation  of  property  for  taxation  under  our  Constitution.  Of 
course,  all  of  us  must  recognize  the  fact  that  the  Constitution  intended,  and 
so  did  the  Legislature,  that  there  must  be  reposed  in  some  tribunal  or  some 
agency  the  power  to  finally  determine  the  values  of  all  property  for  taxa- 
tion. The  sole  question,  in  my  mind,  for  your  consideration  is,  has  this 
value  been  finally  determined  and  finally  fixed?  If  you  shall  conclude  that 
it  has  not  been  so,  then,  I  think,  you  have  the  power  under  the  act  above 
stated  to  revise  the  values  in  order  that  both  the  mandate  of  the  Constitu- 
tion and  the  purpose  of  the  Legislature  shall  be  fulfilled. 

The  only  provision  of  chapter  1,  Public  Laws  1920,  that  I  think  is  perti- 
nent to  this  question  is  contained  in  section  1,  to-wit: 

"That  the  assessment  or  valuation  of  property,  made  under  pro- 
visions of  chapter  eighty-four  of  the  Public  Laws  of  one  thousand 
nine  hundred  and  nineteen,  is  hereby  approved  by  the  General 
Assembly  and  adopted  as  the  basis  for  the  levy  of  tax  rates  by 
the  State  and  by  all  sub-divisions  of  the  State  for  which  taxes 
are  levied  for  the  year  one  thousand  nine  hundred  and  twenty, 
and  the  valuation  of  real  property  so  fixed  shall  be  adopted  for 
the  years  one  thousand  nine  hundred  and  twenty-one,  one  thou- 
sand nine  hundred  and  twenty-two  and  one  thousand  nine  hundred 
and  twenty-three,  except  as  sicch  valuations  may  he  hereafter 
changed  according  to  law." 
10 
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The  clause  underscored  in  section  1  of  the  Act  of  1920  does  not  clearly- 
express  the  purpose  of  the  commission  as  it  was  stated  to  me.  At  the  time 
the  Legislature  assembled  in  Special  Session,  there  were  undetermined  by 
the  Tax  Commission  a  great  many  appeals  from  valuations  of  property  under 
the  Revaluation  Act,  and  the  above  underscored  words  were  put  in  the  statute 
for  the  purpose  of  not  withdrawing  from  the  Tax  Commission  the  right  to 
consider  these  values.  As  a  matter  of  fact,  the  Tax  Commission  did  not 
act  upon  all  of  them,  certainly  before  the  28th  of  April,  two  or  three  days 
before  the  act  of  the  Legislature  of  1921  was  to  become  effective,  and  fully 
six  weeks  after  the  Legislature  of  1921  had  adjourned.  If  the  approval  of 
the  valuations  of  property  under  the  Revaluation  Act,  as  made  by  the  Legis- 
lature in  the  Act  of  1920,  had  been  conclusive  of  this  matter,  it  is  strange 
that  the  Legislature  of  1921  did  not  place  on  record  some  act  condemning 
the  Tax  Commission  for  undertaking  to  revise  values  and  to  hear  appeals 
from  valuations  of  property  by  the  property  owners  of  the  State.  No  such 
act,  however,  was  considered  and  no  such  act  was  enacted.  So,  to  my  mind, 
it  seems  clear  that  the  power  of  the  Tax  Commission  to  revise  values  for 
1920  was  still  existent  and  still  in  force. 

To  repeat,  that  act  transferred  to  the  new  department  all  the  powers  and 
duties  imposed  by  any  law  upon  the  Tax  Commission.  One  clear  duty  im- 
posed by  law  upon  the  Tax  Commission  was  to  consider  and  arrive  at,  as 
near  as  possible  to  be  done,  the  true  value  in  money  of  all  property  whose 
owners  had  appealed  to  the  commission.  Of  course,  those  property  owners 
in  the  State  who  did  not  avail  themselves  of  their  right  to  appeal  to  the 
Tax  Commission  cannot  now  be  heard  to  question  values,  though  they  might 
entertain  the  opinion  that  the  values  under  the  revaluation  act  for  the  year 
1920  were  too  high.  I  know  you  are  advertent  to  the  legislation  of  the 
General  Assembly  of  1921,  giving  the  right  to  county  commissioners  of  the 
several  counties  to  make  horizontal  reductions  or  individual  reductions  or 
have  an  entire  revaluation  of  property  in  their  respective  counties.  That, 
of  course,  applies  to  the  year  1921. 

The  question  involved  in  the  present  petition  is  the  determination  of  the 
values  of  stock  of  tobacco  of  these  two  companies  for  the  year  1920.  In  view 
of  these  facts  and  this  legislation,  I  think  you  have  the  power  to  be  used 
in  your  discretion  to  consider  the  petition  of  these  two  companies  to  rehear 
the  determination  of  the  values  of  their  stocks  of  tobacco  as  ascertained 
by  the  Tax  Commission. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Board  of  Equalization — Appeal  from  Commissioner 

June  24,  1921. 
Col.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  C. 
Dear  Sir: — Your  letter  of  June  22  is  received. 

After  a  careful  examination  of  the  Revenue  and  Machinery  Acts  and 
the  act  transferring  the  duties  and  powers  of  the  Corporation  Commission 
as  Tax  Commission  to  the  Department  of  Commissioner  of  Revenue  and 
creating    the    Board    of    Equalization,    I    have    reached    the    conclusion    that 
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no  appeal  lies  from  your  rulings  as  Commissioner  of  Revenue  to  the  present 
State  Board  of  Equalization.  It  would  be  an  anomaly  in  our  law  to  have  an 
appeal  from  an  officer  to  a  board  of  which  that  officer  was  a  constituent 
member.  As  Commissioner  of  Revenue,  you  are  a  member  of  the  State  Board 
of  Equalization.  I  think,  however,  it  is  entirely  proper  for  you,  at  your 
discretion,  to  convene  the  State  Board  of  Equalization  for  the  purpose  of 
seeking  its  advice,  if  you  so  desire  it  in  passing  upon  matters  which  pertain 
to  values  of  property  for  taxation. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — Re\^nue  Act  1921,  Section  19 

July  21,  1921. 
Hon.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  20th  instant. 

You  inquire  whether  or  not  in  the  opinion  of  this  office  the  terms,  "in  any 
one  year"  appearing  in  section  19,  of  the  Revenue  Act  of  1921,  mean  calendar 
or  fiscal  year. 

The  Legislature  has  expressly  provided  in  C.  S.,  section  3949,  that  the 
word  "year"  shall  be  construed  calendar  year,  unless  otherwise  expressed. 
Under  ordinary  conditions,  then,  the  term  here,  in  obedience  to  this  rule, 
should  be  construed  calendar  year.  The  provision  under  consideration  first 
appeared  in  its  present  form  in  the  Revenue  Act  of  1921.  That  act  was 
ratified  March  8,  1921,  and  went  into  effect  from  and  after  its  ratification. 
We  advise,  then,  that  the  first  year  run  from  March  8,  1921,  to  January  1,  1922, 
and  thence  on  that  the  calendar  year,  January  1  to  January  1,  be  adopted  as 
the  year  within  which  the  various  clerks  of  the  Superior  Courts  shall  be 
allowed  fees  up  to  the  thousand  dollar  limit  of  the  statute. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


National  Banks — Stock,  Victory  and  Liberty  Bonds 

August  20,  1921. 
Hon.  a.  D.  Watts,  Revenue  Commissioner,  Raleigh,  N.  C. 
In  re:    Commercial  National  Bank  of  Charlotte. 

Dear  Sir: — We  have  considered  carefully  the  points  made  by  Messrs.  Bren- 
izer  &  Taylor  in  regard  to  the  method  to  be  pursued  in  estimating  the  value 
of  the  shares  of  stock  of  the  above  bank,  and  have  come  to  the  conclusion 
that  the  bank  is  entitled  to  a  deduction  of  State  Bonds  only  to  the  extent 
that  its  surplus  is  invested  in  said  bonds,  and  to  no  deduction  at  all  for 
the  Liberty,  or  Victory  Bonds  in  which  it  has  invested. 

It  is  true  that  if  this  was  an  attempt  to  tax  the  property  of  the  bank) 
itself,  it  would,  according  to  all  the  authorities  for  a  hundred  years  past, 
be  entitled  to  have  its  United  States  Bonds  exempted.  Section  42  of  the 
Revenue  Act,  however,  merely  provides  the  machinery  by  which  the  value 
of  shares  of  stock  in  the  hands   of  individual  stockholders  is  to  be  ascer- 
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tained.  It  is  true  the  bank  pays  the  tax,  but  it  pays  it  for  each  individual 
shareholder,  who  is  to  refund  it  to  the  bank.  "Any  taxes  so  paid,  upon 
any  such  shares,  may,  with  interest  thereon,  be  recovered  from  the  owners 
thereof  by  the  bank,  *  *  *  or  may  be  deducted  from  the  dividends  ac- 
cruing on  such  shares."  The  Supreme  Court  of  the  United  States  has 
uniformly  held  that  although  the  States  may  not  in  any  form  levy  a  tax 
upon  United  States  securities,  they  may  tax  as  the  property  of  their  owners, 
the  shares  of  banks  and  other  corporations  whose  assets  consist  in  whole  or 
in  part  of  such  securities,  and  in  valuing  the  shares  for  the  purpose  of  taxa- 
tion it  is  not  necessary  to  deduct  the  value  of  such  national  securities  held 
by  the  corporation  whose  shares  are  taxed.  The  right  of  such  taxation  rests 
upon  the  theory  that  shares  in  corporations  are  property  entirely  distinct 
and  independent  from  the  property  of  the  corporation.  The  tax  on  an  in- 
dividual in  respect  to  his  shares  in  a  corporation  is  not  regarded  as  a  tax 
upon  the  corporation  itself.  This  distinction  is  now  settled  beyond  dispute. 
Van  Allen  v.  Assessors,  3  Wall.  (U.  S.),  573,  to  Farmers  Bank  v.  Minnesota, 
232  U.  S.,  516.  Indeed  the  case  cited  by  Messrs.  Brenizer  &  Taylor  (Home 
Sainngs  Bank  v.  Des  Moines,  205  U.  S.,  503)  is  direct  authority  for  this  view. 
The  bank  there  was  taxed,  and  not  its  shareholders.  Nor  does  Merchants 
National  Bank  v.  Richmond,  41  Sup.  Ct.  Rep.,  619,  in  our  opinion  at  all  modify 
the  principle  that  simply  holds  that  stock  in  national  banks  can  be  taxed 
at  no  greater  rate  than  is  other  moneyed  capital  (solvent  credits)  in  the 
hands  of  individuals. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Express  Companies — Franchise  Tax 

August  27,  1921. 
Hon.  a.  D.  Watts,  Revenue  Commissioner,  Raleigh,  N.  C. 

In  re:    Franchise  Tax  of  American  R.  R.  Express  Companies. 

Attention  Mr.  Thompson: — This  letter  is  confined  to  the  consideration  of 
the  franchise  tax  levied  upon  said  company  under  the  Revenue  Act  of  1919, 
chapter  90,  sections  79  and  79-a,  as  modified  by  section  7-c  of  chapter  1,  Pub- 
lic Laws,  Extra  Session  of  1920.  Section  79  requires  every  express  company 
doing  business  in  the  State  to  make  a  report  to  the  Tax  Commission  on  or 
before  the  30th  day  of  July  in  each  year.  The  rate  of  taxation  was  $3.00 
per  mile  for  each  mile  of  railroad  over  which  such  company  operates  in  this 
State,  with  a  proviso  that  only  half  of  this  amount  should  be  levied  upon 
express  companies  which  earn  not  more  than  five  per  cent  upon  its  capital 
investment  the  previous  calendar  year.  Section  7-c,  above  referred  to,  in- 
creased the  amount  to  be  levied  to  $7.50,  leaving  the  50  per  cent  reduction 
still  in  force.  If,  before  the  enactment  of  the  act  of  the  Special  Session,  the 
express  company  had  paid  the  tax  levied  under  the  Act  of  1919,  it  was  re- 
quired to  pay  only  the  increased  amount  under  the  Act  of  1920.  The  above 
express  company  was  compelled  to  cease  its  business  over  the  lines  of  the 
Southern  Railway  Company  on  March  1,  1921. 

Upon  this  statement  you  propound  two  questions  to  this  ofiice. 
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1.  Is  the  American  Railway  Express  Company  entitled  to  any  rebate  for 
the  year  1920-21  upon  the  taxes  paid  by  it  in  consequence  of  its  being  com- 
pelled to  cease  business  over  the  Southern  Lines? 

Very  clearly  not.  Section  76  declares  expressly  that  the  taxes  embraced 
in  Schedule  C  shall  be  subject  to  other  regulations  mentioned  in  section  26, 
under  Schedule  B.  The  license  under  Schedule  C  is,  then,  not  transferable, 
nor  is  any  abatement  in  the  tax  allowed,  as  expressly  declared  in  section  26. 

2.  What  is  the  tax  year  for  express  companies  in  the  payment  of  their 
franchise  tax  levied  under  Schedule  C? 

The  report  is  required  to  be  made  on  or  before  July  30th  in  each  year. 
It  is  required  to  be  paid  to  the  State  Treasurer  within  thirty  days  after 
notice  to  the  company  of  the  amount.  Section  4  of  the  Revenue  Act,  and 
section  116  of  the  Machinery  Act.  Section  92  of  the  Revenue  Act  requires 
the  State  Treasurer  to  construe  such  act  where  it  requires  the  payment  of  a 
license  tax  directly  to  him.  He  informs  us  that  he  has  uniformly  construed 
the  privilege  taxes  of  Schedule  C  as,  under  section  76  and  section  26,  en- 
titling the  company  paying  them  to  the  privilege  of  carrying  on  their  busi- 
ness for  a  period  of  12  months,  which  shall  expire  on  the  31st  day  of  May  in 
each  year.  He  says  that  this  has  been  his  construction  of  the  act  for  a 
great  number  of  years  and  that  the  General  Assembly  was  cognizant  of  this 
construction. 

"The  construction  placed  upon  a  statute  by  the  officers  whose 
duty  it  is  to  execute  it  is  entitled  to  great  consideration,  espe- 
cially if  such  construction  has  been  made  by  the  highest  officers 
in  the  executive  department  of  the  Government  or  has  been  ob- 
served and  acted  upon  for  many  years;  and  such  construction 
should  not  be  disregarded  or  overturned  unless  it  is  clearly  er- 
roneous." Gill  V.  Commissioners,  160  N.  C,  at  188. 

However  much  we  might  be  inclined  to  disagree  with  this  construction, 
if  it  was  a  new  question,  we  think,  under  the  rule  above  stated,  we  should 
now  adopt  it. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation- — Electric  Light  and  Powek  Companies 

September  8,  1921. 
Hon.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  C. 

Attention  Mr.  Thompson: — Section  54  of  the  Machinery  Act  of  1921  re- 
quires a  verified  statement  to  be  made  by  electric  light  and  power  companies 
to  the  State  Commissioner  of  Revenue  between  the  1st  and  20th  day  of 
May  in  each  year.  The  form  of  the  statement  is  given  in  this  section,  and  its 
object  is  to  assess  the  value  of  the  property  of  said  power  company  in  the 
State  for  the  purpose  of  taxation.  The  manner  in  which  this  value  is  as- 
certained and  the  tax  thereon  assessed  is  set  out  in  sections  57,  58  and  59. 
By  the  latter  section,  the  values  so  ascertained  are  apportioned  by  mileage 
to  the  various  counties  through  which  the  line  runs.  It  is  manifest,  we 
think,  from  this  statement,  that  the  local  assessors  in  the  counties  have  noth- 
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ing  to  do  with  ascertaining  the  values  of  this  property  in  the  counties  of 
which  they  are  officials,  consequently,  any  reduction  in  the  value  of  the  prop- 
erty locally  assessed,  whether  horizontal  or  not,  cannot  affect  the  values  certi- 
fied down  by  the  Commissioner  of  Revenue  (State  Tax  Commission)  under 
section  59. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — Banks — Unearned  Intebest 

September  9,  1921. 
Hon.  a.  D.  Watts,  Raleigh,  N.  G. 

In  re:    Unearned  Interest. 

Attention  Mr.  Thompson: — In  reply  to  yours  of  September  3rd. 

We  think  the  item  of  unearned  interest  should  «^  be  taken  into  considera- 
tiion  in  arriving  at  the  value  of  bank  stock  for  taxes,  if  our  understanding  of 
that  term  is  correct.  As  we  understand  it,  unearned  interest  is  that  portion  of 
the  interest  which  the  bank  had  already  collected  by  way  of  discount,  which 
is  not  already  earned  by  reason  of  the  fact  that  the  time  at  which  the 
note  is  to  be  due  has  not  arrived.  In  the  usual  course  of  banking,  notes  are 
made  payable  so  many  days  after  date  or  months  after  date  amounting  to  a 
fixed  time  at  which  they  are  to  be  paid.  The  bank  deducts  the  interest  on 
the  note  by  way  of  discount  at  the  time  that  it  lends  the  money.  Notes  written 
in  this  way  imply  no  legal  obligation  upon  the  bank  to  abate  the  interest  if 
they  are  paid  before  they  become  due.  In  a  legal  sense,  then,  there  could  be 
no  such  thing  as  unearned  interest  on  these  notes.  If  the  bank  chooses  to 
abate  the  interest,  it  is  purely  a  matter  of  choice  and  not  of  legal  obligation. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


License  Tax — Transfer  Motor  Vehicle 

September  23,   1921. 
Hon.  a.  D.  Watts,  Gorrumissioner  of  Revenue,  Raleigh,  N.  G. 

Dear  Sir: — We  think  it  quite  clear  that  section   59   of  the  Revenue  Act 
does  not  require  a  transfer  automobile  to  pay  State  tax  in  each  county  in 
which  they  operate.    The  section  contemplates  the  payment  of  this  tax  once 
for  all  in  the  county  in  whicb  is  the  residence  of  its  owner. 
We  return  herein  telegram  of  Mr.  Roberson. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Inheritance  Tax — Exemptions 

September  26,  1921. 
Hon.  a.  D.  Watts,  Gommissioner  of  Revenue,  Raleigh,  N.  G. 

Dear  Sir: — ^We  have  considered  the  letter  of  Mr.  Whitlock  to  you  of  Au- 
gust 24,  1921. 

Mrs.  Sara  I.  Timmons,  a  resident  of  Mecklenburg  County,  died  testate  a 
short  time  ago.   By  her  will  she  left  her  house  and  lot  in  the  city  of  Char-" 
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lotte  to  four  grandchildren,  all  sons  of  living  children:  Edward  Booth  Tim- 
mons,  son  of  Edward  Booth  Timmons,  Sr.;  William  Timmons  and  Paul  Tim- 
mons,  sons  of  W.  C.  Timmons;  and  Richard  Timmons,  son  of  Lester  I.  Tim- 
mons. The  question  is  to  what  exemption  under  the  Inheritance  Tax  Law 
are  these  grandsons  entitled.  The  provision  of  the  statute  applicable  here  is 
as  follows: 

"Grandchildren  shall  he  allowed  the  single  exemption  of  the 
child  they  represent,  and  in  case  of  specific  legacy  or  bequest 
the  proportion  of  exemption  to  which  they  would  be  entitled 
if  they  took  as  representatives  of  the  parent." 

This  was  a  specific  devise  to  the  four  grandsons  share  and  share  alike. 
Applying  the  statute,  we  think  that  the  two  thousand  dollars  is  the  unit 
upon  which  the  exemptions  these  young  men  are  entitled  to  are  to  be 
calculated.  The  statute  plainly  contemplates  the  single  exemption  to  chil- 
dren over  21  years  of  age.  If  Edward  Booth  Timmons,  Sr.,  then,  derived 
anything  from  his  mother's  estate,  either  by  descent  or  devise  or  bequest,  the 
exemption  to  which  his  son  is  entitled  is  to  be  determined  by  the  proportion 
between  the  value  of  his  interest  in  the  house  and  lot  in  Charlotte,  and  the 
value  of  his  father's  interest  in  Mrs.  Timmon's  estate,  in  its  application  to 
the  $2,000.  For  instance,  if  the  value  of  the  father's  interest  in  his  mother's 
estate  is  $10,000  and  the  value  of  the  son's  interest  in  the  house  and  lot  is 
$5,000,  the  father's  exemption  would  be  $1,333.33%  and  the  son's  exemption 
would  be  $666.66  2-3.  The  same  rule  would  be  applied  to  the  exemption  of 
the  other  grandson.  The  last  clause  above  quoted,  "And  in  case  of  a 
specific  legacy  or  bequest,  the  proportion  of  exemption  to  which  they  would 
be  entitled  if  they  took  as  representative  of  the  parent,"  was  added  to  the 
inheritance  law  for  the  first  time  in  1919,  and  so  has  not  been  construed  by 
the  Supreme  Court. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — National  Banks 

October  29,  1921. 
Hon.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  G. 
Attention  Mr.  Thompson. 

Dear  Sir: — Section  9784  defines  the  State  taxation  which  is  allowed  upon 
National  Banks  and  their  stock.     It  is  as  follows: 

"Nothing  herein  shall  prevent  all  the  shares  in  any  association 
from  being  included  in  the  valuation  of  the  personal  property  of 
the  owner  or  holder  of  such  shares,  in  assessing  taxes  imposed  by 
authority  of  the  State  within  which  the  association  is  located; 
but  the  Legislature  of  each  State  may  determine  and  direct  the 
manner  and  place  of  taxing  all  the  shares  of  national  banking 
associations  located  Avithin  the  State,  subject  only  to  the  two  re- 
strictions, that  the  taxation  shall  not  be  a  greater  rate  than  is 
as&essed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State,  and  that  the  shares  of  any  national  bank- 
ing association  owned  by  non-residents  of  any  State  shall  be  taxed 
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in  the  city  or  town  where  the  bank  is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  exempt  the  real  property  of 
associations  from  either  State,  county,  or  municipal  taxes,  to  the 
same  extent,  according  to  its  value,  as  other  real  property  is 
taxed."     U.  S.  Compiled  Statutes,  1918. 

Yours  very  truly,  James  S.  Mannixg. 

Attorney-General. 


Taxation — Horizontal    Reduction — Gas    Pipe   Lines 

November  16,  1921. 
Hon.  a.  D.  Watts,  CoTrumissioner  of  Revenue,  Raleigh,  N.  C. 

Dear  Sir: — In  re  your  request  for  my  opinion  as  to  first,  whether  the  gas 
pipe  line  in  the  city  and  county  of  Durham,  composing  a  part  of  the  gas 
plant  of  the  Carolina  Power  &.  Light  Company  is  such  real  estate  as  entitles 
it  to  the  horizontal  reduction  allowed  by  the  county  authorities  of  Durham; 
second,  whether  the  transmission  lines  of  the  Carolina  Power  &  Light  Com- 
pany are  such  real  estate  as  fall  within  the  horizontal  reductions  in  those 
counties  making  a  horizontal  reduction. 

In  my  opinion,  the  first  question  should  be  answered  yes,  and  the  second  no. 
This  is  the  conclusion  I  have  reached  after  considering  the  matter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — Resident  Trustee  of  Non-Resident  Beneficiary 

November  23,  1921. 
Col.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  C. 

Dear  Sir: — Your  letter  of  the  22nd  enclosing  letter  from  Mr.  Jones  Fuller, 
of  Durham,  is  received.  The  trustees  residing  in  North  Carolina  who  holds 
property  for  a  non-resident  benficiary,  if  the  property  is  real  estate,  the  real 
property  must  be  listed  in  the  county  where  it  is  situate;  if  the  property 
is  personal  property,  it  must  be  listed  for  taxation  in  the  county  in  which 
the  executor  lives.  This  principle,  I  think,  was  settled  as  far  back  as  Alvany 
V.  Powell,  55  N.  C,  51,  and  which  case  was  re-affirmed  in  Redmonds  v.  Gom^ 
■missioners,  87  N.  C,  122. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Income  Tax — National  Banks 

December  10,  1921. 
Hon.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh  N.  C. 
In  re:    Income  Tax  for  National  Banks. 

Dear  Sir: — If  you  will  refer  to  our  letter  of  October  29,  you  will  find 
therein  an  extract  from  the  United  States  Compiled  Statutes  of  1918  which 
specifies  and  defines  the  only  taxation  allowed  the  State  upon  national  banks 
and  their  stock.   For  a  hundred  years  it  has  been  determined  that  the  State 
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can  levy  no  tax  of  any  character  upon  an  agency  of  the  Federal  Government 
except  by  the  express  permission  of  Congress.  The  State,  then,  cannot  levy 
a  franchise  or  income  tax  upon  a  national  bank  doing  business  within  its 
limits. 

Yours  very  truly,  James  S.  Mannijs^g, 

Attorney-General. 


Taxation — ^Garage 


December  23,  1921. 


Hon.  a.  D.  Watts,  Raleigh  N.  C. 

Dear  Sir: — In  reply  to  your  request  for  my  opinion  as  to  what  is  a  garage 
taxable  under  section  71-a  of  the  Revenue  Act  of  1921,  I  beg  to  say  the 
definition  as  given  in  the  latest  dictionaries  is  a  place  where  automobiles  are 
stored  or  repaired.  It  has  been  held  by  the  Supreme  Court  that  in  con- 
struing statutes  words  are  to  be  taken  in  their  ordinary  meaning.  As- 
certaining the  meaning  of  the  word  "garage"  in  ordinary  acceptation,  I  do 
not  think  it  includes  the  machine  shop  where,  in  addition  to  work  done  in 
the  shop  of  various  kinds,  broken  spokes  of  automobiles  or  other  broken 
parts  are  required  to  be  welded  together,  would  constitute  such  shop  a 
garage  within  the  meaning  of  such  act;  nor  do  I  think  it  includes  vulcan- 
canizing  places  where  tires  and  inner  tubes  of  tires  used  on  automobiles  are 
vulcanized;  nor  does  it  include  a  filling  station  where  gas  and  oil  and  water 
are  supplied  to  cars  and  where  tires  on  the  customer's  car  are  changed. 

I  find  it  less  difficult  to  say  what  is  not  included  than  it  is  to  give  you  a 
more  exact  definition  of  the  word  "garage"  other  than  that  given  above. 
Where  cars  are  stored,  even  without  specific  charge,  this  fact  does  not  prevent 
the  place  being  a  garage.  In  other  words,  the  local  dealer  in  a  particular  car 
may  find  it  to  his  advantage  to  offer  free  storage  to  those  who  have  pur- 
chased cars  from  him.  I  think  his  place  would  still  be  a  garage  taxable 
within  the  act. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — Exemption  Business  College 

February  10,  1922. 
Hon.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  G. 

In  be:    Motte's  Business  College. 

Dear  SiR:^The  letter  from  Mr.  J.  A.  Orrell,  accompanying  yours  of  Feb- 
ruary 9,  presents  two  questions: 

(1)  Is  the  property  of  the  above  business  college  exempt  from  taxation  as 
being  devoted  to  educational  purposes?  Sub-section  4,  section  2  of  the  Ma- 
chinery Act,  exempts  buildings,  with  the  land  they  actually  occupy,  wholly 
devoted  to  educational  purposes  belonging  to  and  actually  and  exclusively 
occupied  by  industrial  schools  from  taxation.  The  grant  of  an  exemption 
from  taxation  must  be  expressed  by  words  too  plain  to  be  mistaken.  If  a 
doubt  arise  as  to  the  intent  of  the  Legislature,  that  doubt  must  be  resolved 
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in  favor  of  the  State.  If  the  property  in  question  is  set  apart  and  exclusively 
used  for  educational  purposes,  then  it  would  be  exempt.  If  the  building  of 
the  Motte  Business  College  is  used  in  part  for  the  conduct  of  that  college 
and  the  rest  of  it  is  rented  out,  then  only  that  part  of  it  exclusively  devoted 
to  educational  purposes  would  be  exempt. 

(2)  It  appears  that  this  institution  is  regularly  incorporated  and  has  cap- 
ital stock  upon  which  it  pays  dividends  to  individual  shareholders.  Of 
course  that  portion  of  its  capital  stock  which  is  held  by  the  corporation 
itself  is  exempt  from  taxation  if  the  property  is  exclusively  devoted  to  edu- 
cational purposes.  Where,  however,  the  individual  shareholders  have  in- 
vested in  this  stock,  it  seems  that  such  shares  of  stock  in  the  hands  of  these 
individual  shareholders  would  be  taxable  according  to  its  true  value  in  money 
under  section  3,  Article  5  of  the  Constitution.  By  section  4  of  the  Revenue 
Act  only  those  individual  stockholders  in  a  corporation  paying  a  tax  on  its 
capital  stock,  are  exempt  from  taxation  upon  their  shares.  It  is  clear  that 
the  Motte  Business  College  does  not  pay  a  tax  upon  its  capital  stock,  and  so 
this  exemption  of  section  4  would  not  apply  to  its  stockholders.  If  the 
stockholder,  however,  has  not  invested  in  this  stock,  the  idea  of  investment 
including  an  anticipation  of  profit,  but  has  simply  contributed  so  much  money 
for  the  organization  and  maintenance  of  the  school,  it  seems  that  shares  in 
his  hands  would  likewise  be  exempt  from  taxation.  There  has  been  in  this 
case  no  specific  exemption  of  stock  of  this  corporation  from  taxation  as  there 
was  in  Worth  v.  R.  R.,  89  N.  C,  301. 

It  seems  under  Corporation  Commission  v.  Construction  Covipany,  160  N. 
C,  582,  that  the  fact  that  this  property  had  as  one  of  its  purposes  a  personal 
profit  of  the  owner  of  the  school,  could  not  affect  the  question  of  exemption. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Income  Tax — Interstate  Commeece 

February  24,  1922. 
Hon.  a.  D.  Watts,  Raleigh,  N.  C. 

Attention  Mb.  0.  S.  Thompson. 

Dear  Sir: — We  have  considered  the  letter  of  Mr.  Frick  and  the  copy  of  the 
letter  written  to  him  by  Mr.  Thompson,  of  your  department,  and  have  come 
to  the  conclusion  that  Mr.  Thompson's  interpretation  of  the  income  tax  act  in 
connection  with  the  questions  presented  by  Mr.  Frick,  is  correct.  Sub-section 
5  of  section  306  of  the  act  expressly  permits  the  deductions  of  dividends  from 
stock  in  any  corporation,  the  income  of  which  shall  have  been  assesrfed  and 
the  tax  on  such  income  paid  by  the  corporation  under  the  provisions  of  that 
act.  Of  course  this  deduction  is  only  allowable  when  the  corporation  pays 
income  tax  on  its  net  earnings  in  the  year  for  which  the  individual  share- 
holder claims  a  deduction  upon  the  dividends  received  from  the  cor- 
poration that  year. 

In  re:    The  Clyde  Steamshix)  Company. 

This  company  does  a  carrier  business  between  New  York  and  Wilmington, 
and  as  such,  derives  all  its  revenue  from  interstate  commerce.    It  is  domes- 
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ticated  in  North  Carolina  and  maintains  an  office  in  Wilmington,  but  is 
in  no  sense  a  domestic  corporation.  We  are  not  informed  enough  as  to  the 
business  which  this  corporation  does  in  Wilmington  to  form  an  intelligent 
opinion  as  to  whether  it  would  come  within  the  second  clause  of  section 
201  or  within  section  202.  If  it  should  come  within  either,  the  fact  that 
its  income  was  derived  from  interstate  commerce  transactions,  seems  not  to 
be  controlling  in  determining  the  power  of  the  State  to  tax  its  income,  where 
the  tax  is  based  upon  net  profits  earned  within  the  State,  although  these 
profits  may  have  been  derived  mainly  from  interstate  commerce.  I  cite 
the  authorities  upon  which  this  assertion  is  based  that  you  may  refer  Judge 
Rountree  to  them.  V.  S.  Glue  Comimny  v.  Oak  Creek,  247  U.  S.,  321;  Shaffer 
V.  Carter,  251  U.  S.,  37;  Underwood  Typewriter  Company  v.  Chamljerlain, 
254  U.  S.,  113. 

Yours  very  truly,  James-  S.  Maiv^xixg, 

Attorney-General. 


Taxation — Railroad  Station 

March  22,  1922. 
Hon.  a.  D.  Watts,  Revenue  Commissioner,  Raleigh,  N.  C. 

In  re:  Taxability  of  New  Railroad  Station  in  Greensboro. 

Dear  Sir: — We  have  considered  the  letter  of  Mr.  L.  E.  Jeffries  to  you  dated 
March  10  in  relation  to  the  above  subject. 

Assuming  that  the  qualified  voters  within  the  limits  of  the  City  of  Greens- 
boro adopt  the  plan  of  the  special  act  permitting  the  election  and  the  issue  of 
bonds  to  assist  in  the  erection  of  a  new  passenger  station  at  Greensboro,  you 
ask  whether  or  not  such  station,  after  it  is  erected,  would  be  taxable  as  is 
the  other  property  of  the  Southern  Railroad  Company.  We  think  it  would 
be.  The  scheme,  as  we  understand  it,  is  in  outline  as  follows:  The 
city  is  to  issue  and  sell  bonds  to  the  amount  of  about  ($800,000). 
The  proceeds  of  the  sale  of  these  honds  is  to  be  used  in  the  erec- 
tion of  a  passenger  station  on  land  already  the  property  of  the  Southern  Rail- 
road Company.  This  land,  before  the  erection  of  the  building,  is  to  be  con- 
veyed to  a  trustee,  to  secure  the  money  so  advanced  by  the  city  of  Greens- 
boro, and  the  railroad  company  is  to  pay  a  sufficient  annual  rental  within  the 
period  which  the  bonds  are  to  run  to  meet  the  annual  interest  upon  the 
bonds  and  to  provide  a  sinking  fund  for  them  at  their  maturity.  This,  stated 
broadly,  places  the  railroad  with  reference  to  the  taxing  power  of  the  State 
in  identically  the  same  situation  as  it  is  now  with  reference  to  the  railroad 
property  which  is  covered  by  trust  deeds  to  secure  its  outstanding  bonded 
indebtedness.  The  station,  when  erected,  then,  is  given  in  by  the  railroad  com- 
pany in  its  return  to  the  revenue  commissioner  as  property  subject  to  taxa- 
tion according  to  the  rules  and  regulations  prescribed  in  the  Machinery 
Act.  The  last  clause  of  section  62-a,  seems  to  us,  meets  the  situation  with 
reference  to  the  local  taxation  on  this  property.  "Every  such  company  shall 
also  report  the  value  of  any  and  all  buildings  and  structures  within  the 
limits  of  any  such  city  or  town,  whether  on  or  off  its  right  of  way,  and  the 
revenue  commissioner  shall  fix  the  value  of  all  such  real  estate,  buildings. 
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and  structures,  and  shall  certify  to  such  city  or  town  the  value  of  the  same, 
in  addition  to  the  value  per  mile  of  so  much  of  its  main  line  as  may  be  located 
within  such  city  or  town,  for  ad  valorem  taxation."  If  the  scheme  goes 
through,  the  city  will  own  the  bonds  or  other  evidence  of  indebtedness  of 
railroad  secured  by  the  trust  deed,  the  legal  title  will  be  in  the  trustee, 
while  the  equity  will  be  in  the  railroad,  and  the  railroad,  being  in  possession 
of  the  property,  there  is  nothing  in  the  situation  which  will  prevent  that 
property  from  being  taxed  according  to  its  true  value. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Income  Tax — Salary  of  Non-Resident 

March  22,  1922. 
Hon.  a.  D.  Watts,  Revenue  Cowmissioner,  Raleig\  N.  C. 

Dear  Sir: — You  state  that  a  resident  of  South  Carolina  earns  and  is  paid 
a  salary  as  president  of  a  cotton  mill  located  in  North  Carolina,  and  you 
ask  whether  this  salary  so  earned  in  the  State  is  taxable  under  our  income 
tax.  We  think  clearly  it  is.  Section  200  expressly  imposes  upon  a  non-resi- 
dent a  tax  upon  income  earned  by  him  when  he  has  a  business  in  this  State. 
Sub-section  12  of  section  306  deals  with  the  deduction  allowed  such  a  non- 
resident income  taxpayer.  Section  402  requires  every  corporation,  being  a 
resident  or  having  a  place  of  business  in  this  State,  paying  salaries,  \o  make 
a  complete  return  of  those  salaries  to  the  State  Revenue  Commissioner.  Thus 
we  think  the  tax  is  levied  and  the  machinery  provided  for  its  collection  in 
such  a  case. 

Yours  very  truly,  James  S.  Manning. 

Attorney-General. 


Taxation — Poll  Tax 

March  24,  1922. 
Hon.  a.  D.  Watts,  Revenue  Gom>missioner,  Raleigh,  N.  C. 

Dear  Sik:^ — In  replying  to  your  inquiry  as  to  the  limit  of  poll  tax  in  the 
State,  I  beg  to  advise  that  section  1,  Article  5,  of  the  Constitution  provides, 
"The  General  Assembly  may  levy  a  capitation  tax  on  every  male  inhabitant 
of  the  State  over  21  and  under  50  years  of  age,  which  said  tax  shall  not 
exceed  $2.00,  and  cities  and  towns  may  levy  a  capitation  tax  which  shall 
not  exceed  $1.00.  No  other  capitation  tax  shall  be  levied.  The  commis- 
sioners of  the  several  counties  and  of  the  cities  and  towns  may  exempt  from 
the  capitation  tax  any  special  cases  on  account  of  poverty  or  infirmity." 

It  is  clear  to  my  mind  that  the  people  of  the  State  in  thus  amending  the 
above  section  and  Article  of  the  Constitution,  clearly  provided  that  the  capi- 
tation tax  should  not  exceed  for  States,  counties,  cities  or  towns  $3.00,  and 
explicitly  provides,  "No  other  capitation  tax  shall  be  levied." 

Under  the  Constitution  of  the  United  States,  no  Legislature  can  pass  any 
act  impairing  the  obligation  of  a  contract,  and  this  has  been  construed  to 
mean  that  the  obligation  of  the  contract  shall  not  be  impaired  by  any  amend- 
ment to  the  Constitution  of  a  State.     If  there  are  obligations  issued  by  any 
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county,  city,  town  or  other  taxing  district,  and  such  obligations  were  issued 
prior  to  the  adoption  of  the  above  section  of  the  Constitution  of  the  State 
and  in  the  acts  authorizing  such  obligations  to  be  issued,  there  were  provi- 
sions requiring  the  levy  of  a  tax  upon  property  and  also  a  tax  upon  polls 
to  meet  the  interest  on  such  obligations  and  to  provide  for  the  payment 
of  the  principal  of  such  obligations,  then  the  poll  tax  in  such  taxing  dis- 
tricts could  exceed  the  $3.00  limit,  but  in  my  judgment,  unless  even  in 
such  cases  the  levy  of  the  poll  tax  was  necessary  to  provide  funds  to 
pay  the  interest  and  to  meet  the  principal  of  such  obligations,  then  the  poll 
tax  should  not  be  levied. 

The  question  whether  the  poll  tax  shall  be  levied  in  such  cases  is  largely 
a  question  for  the  holders  of  the  obligations  issued  by  such  tax  units.  If 
the  property  tax  authorized  to  be  levied  provided  sufficient  funds  to  meet  these 
obligations,  I  do  not  think  the  poll  tax  should  be  levied,  even  in  those  districts. 
Of  course,  if  the  property  tax  authorized  is  not  sufficient,  then  it  would  be 
the  duty  of  the  authorities  in  such  taxing  units  to  levy  the  poll  tax  provided 
in  the  act  authorizing  the  obligations. 

Yours  very  truly,  Jajmes  S.  Maxnixg, 

Attorney -General. 


Taxation — Re  appraisement  of  1921 

May  5,  1922. 
Hon.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  C. 
Attention  Mr.  0.  S.  Thompson. 
Dear  Sir: — You  ask  whether  or  not  the  provisions  in  the  Machinery  Act 
for  the  revaluation  of  property,  sections  28    (a  to  g  inclusive),  were  tem- 
porary in  the  sense  that  they  could  be  put  into  effect  for  only  the  year  of 
1921.    We  think  it  is  clear  that  they  were  temporary,  and  have  no  force  for 
the  year  1922.     Section  28  declares  expressly  except  in  the  year  when  they 
shall  be  an  assessment  of  real  property,  and  except  as  otherwise  provided 
in  this  act,  the  township  list  taker  and  assessor  shall  list  the  lands  in  his 
township  at  the  valuation  previously  assessed  on  the   same,   and   shall  list 
and  assess  all  personal  property  in  said  township.     The  expression,  ''other- 
wise provided  in  this  act,"  of  course,  refers  to  the  real  estate  appraisement 
of  sections  28-a  to  g  inclusive,  and  they  by  their  terms  are  limited  to  the 
year  of  1921. 

Yours  very  truly,  James  S.  Manning. 

Attorney-General. 


Taxation — Reappraisement  of  1921 

May  9,  1922. 
Hon.  A.  D.  Watts,  Co'tnmissioner  of  Revenue,  Raleigh,  N.  G. 

Dear  Sir: — Referring  to  the  letter  of  May  5  from  this  office  and  endeavoring 
to  answer  the  question  as  to  whether  or  not  the  county  authorities  have  a 
right  to  change  the  valuation  of  the  real  estate  as  fixed  under  the  Act  of 
1921  by  the  Board  of  Review  and  the  Board  of  County  Commissioners,  sitting 
in  joint  session,  on  the  first  Tuesday  after  the  first  Monday  in  April,  1921, 
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and  which  valuations  were  approved  by  the  State  Board  of  Equalization,  and 
whether  these  valuations  could  be  changed  by  the  county  authorities  in  the 
year  1922,  it  is  my  opinion  that  no  change  can  be  made  except  in  the  few 
special  cases  where  buildings  upon  property  have  been  destroyed,  affecting 
the  value  of  the  property.  The  power  of  the  Board  of  Review,  sitting  in 
joint  session  with  the  County  Commissioners  of  1921,  and  the  value  placed 
upon  the  property  of  the  real  estate  of  the  county  by  either  one  or  three 
methods  designated  in  the  Act  to-wit,  the  horizontal  reduction  or  an  entire 
revaluation  of  property  in  the  county  or  the  hearing  of  individual  property 
owners  who  might  complain  of  excessive  valuation  was  to  be  exercised  to 
finally  revise  the  value  placed  upon  the  real  estate  by  the  Revaluation  Act 
of  1919,  and  the  action  of  the  County  Commissioners  sitting  in  joint  session 
with  the  Board  of  Review  under  the  Act  of  1921,  as  hereinbefore  stated, 
was  intended  to  fix  the  value  for  the  four  years,  and  until  another  Legis- 
lature should  authorize  a  change  or  provide  the  machinery  for  a  review  of 
such  values.  The  expression  in  our  letter  of  May  5,  "we  think  it  is  clear 
that  they  were  temporary  and  will  have  no  force  for  the  year  1922,"  was  in- 
tended to  mean  that  the  method  prescribed  in  the  Act  of  1921  could  not  be  re- 
sorted to  in  1922,  because  the  Legislature  had  expressly  restricted  the  action 
of  the  Board  of  County  Commissioners  and  the  Board  of  Review,  sitting  in 
joint  session,  to  such  action  as  they  might  authorize  for  their  county  the 
first  Tuesday  after  the  first  Monday  in  April,  1921.  It  did  not  occur  to  me 
that  any  one  would  suppose  that  the  valuation  of  real  estate  could  be  re- 
vised in  the  year  of  1922. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Taxation — Solvent   Credits'   Stock 

May  25,  1922. 
Hon.  a.  D.  Watts,  Commissioner  of  Revenue,  Raleigh,  N.  C. 
Attention  Me.  O.  S.  Thompson. 

Dear  Sir: — We  have  considered  the  letter  of  Albert  H.  and  Henry  Veeder 
to  you  and  are  clearly  of  the  opinion  that  they  are  right  in  their  interpreta- 
tion of  the  law  applicable  to  the  employes  of  Swift  and  Company  in  North 
Carolina,  who  are  buying  shares  of  stock  in  that  Company  by  the  use  of 
wages.  The  stock  has  not  been  issued  to  these  employes  in  the  sense  that 
it  has  been  put  in  their  possession  and  under  their  control.  As  the  matter 
stands  now  it  is  simply  a  contract  to  purchase  the  stock  in  the  hands  of 
the  company.  They  are  not  stockholders  in  the  sense  that  their  stock  could 
be  sold  by  them.  Consequently,  in  the  situation  of  things,  it  could  have  no 
market  value.  The  money  deposited  by  them  with  Swift  &  Company  in  pay- 
ment for  the  stock  is  probably  a  solvent  credit  to  the  amount  deposited.  We 
think  that  they  are  not  liable  for  any  further  tax. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  STATE  BOARD  OF  HEALTH 


Sanitary  Privies 

January  19,  1921. 
Mb.  H.  E.  Millee,  State  Board  of  Health,. 
Dear  Sir: — In  reply  to  yours  of  January  18. 

In  order  to  give  you  authority  under  section  7129  of  the  Consolidated 
Statutes,  it  is  necessary  that  there  should  he  a  house  of  some  sort  affording 
privacy  in  acts  of  urination  or  defecation.  The  contention,  then,  of  Mr.  C.  M 
Bain,  that  you  have  no  authority  to  compel  the  erection  of  a  house  at  a 
particular  station  when  none  is  already  there,  is,  in  our  opinion,  correct. 
The  Corporation  Commission  would  have  authority  to  compel  the  erection 
of  privies  at  a  particular  station  upon  complaint  of  patrons  of  the  road. 
In  its  erection  or  after  its  erection,  your  Board  would  have  authority  to 
compel  it  to  be  made  sanitary.  But  we  think  that  you  have  not  authority 
under  the  law  to  compel  the  erection  of  a  sanitary  privy  at  a  station  where 
no  privy  at  all  is  used  or  is  needed. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Septic  Tanks 

January  25,  1921. 
Mr.  H.  E.  Miller,  Director  State  Board  of  Health,  Raleigh,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  January  24. 
You  state  the  following  facts,  and  upon  them  ask  the  following  questions: 

"In  Nicholsonville,  a  suburb  of  this  city,  there  are  approxi- 
mately thirteen  of  the  best  residences  in  Washington.  No  sewer 
adjoins  these  residences.  Each  one  of  these  residences  is 
equipped  with  private  sewer  emptying  into  an  open  ditch  run- 
ning through  this  district,  and  then  through  another  residential 
district  of  the  city.  This  plumbing  is  of  a  high  grade  type,  but 
the  installation  as.  a  whole,  according  to  my  interpretation  of 
requirements,  does  not  meet  with  the  approval  of  the  State,  be- 
cause the  creek,  in  most  parts,  certainly  in  this  district,  is  not 
more  than  four  to  six  feet  wide;  and  while  there  is  running 
water  in  this  creek  all  year  the  whole  is  moving  very,  very 
slowly  and  is  choked  with  weeds." 

"The  question  which  arises  here  is  (a)  Does  the  equipment  as 
outlined  above  constitute  a  'system  of  sewerage'  (section  land  2, 
chapter  71),  or  does  a  system  of  sewerage,  as  used  in  the  law, 
mean  public  sewerage  system?  (b)  Has  the  department  under 
the  provision  of  chapter  71,  sections  1  and  2,  the  right  and  power 
to  require  and  enforce  the  installation  of  individual  septic  tanks 
for  the  residences  referred  to  in  the  situation  as  stated  above 
and  under  the  conditions  outlined  therein?" 

[15D] 
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We  think  there  is  nothing  in  sections  7129  and  7130  of  the  Consolidated 
Statutes  which  would  prevent  the  Board  of  Health  from  requiring  the  in- 
stallation of  septic  tanks  under  the  conditions  above  set  out.  Indeed,  the 
expressions  used  in  section  7129,  "which  are  not  connected  with  a  system 
of  sewage,  or  with  septic  tanks  of  such  construction  and  maintenance  as 
approved  by  the  State  Board  of  Health,"  confer  express  authority  upon  the 
State  Board  of  Health  to  require  septic  tanks  Under  such  conditions.  We 
regard  a  system  of  sewage  as  an  established  system  connected  with  a 
municipality  which  discharges  its  flow  in  such  way  as  not  to  impair  the 
health  of  the  people  of  that  municipality.  A  private  sewage  system  which 
discharges  the  overflow  into  an  open  drain  without  its  having  been  treated 
in  such  way  as  to  destroy  its  hurtful  character  would  be  worse,  if  any- 
thing, than  a  surface  privy. 

Yours  very  truly,  James  S.  Maxnixg,* 

Attorney-General. 


Vital   Statistics — ^Osteopathy 

February  25,  1921. 
Dr.  F.  M.  Register,  Deputy  State  Registrar,  Raleigh,  N.  C. 

Dear  Sib: — In  reply  to  yours  of  February  24. 

You  ask  is  it  legal  for  a  doctor  of  osteopathy  to  sign  birth  or  death  cer- 
tificates. The  statute  regulating  the  death  certificate.  Consolidated  Statutes 
of  1919,  section  7094,  declares  that  the  medical  certificate  shall  be  made  and 
signed  by  the  physician,  if  any,  who  last  treated  the  deceased  or  the  disease 
or  injury  which  caused  death.  The  statute  regulating  birth  certificate,  sec- 
tion 7101,  C.  S.,  declares  that  where  a  physician,  midwife  or  person  acting 
as  midwife,  was  in  attendance  upon  the  birth,  it  shall  be  the  duty  of  such 
person  to  file  the  required  certificate.  The  term  "physician"  has  a  narrow 
and  restricted  meaning  in  some  instances.  In  its  narrower  sense  it  means 
one  who  is  authorized  to,  and  does,  exercise  the  calling  of  treating  the  sick 
by  medical  agencies.  It  has,  however,  a  broader  signification  than  this. 
In  this  broader  sense,  it  means  one  who  is  authorized  to  and  does  exercise  the 
calling  of  healing  the  sick.  We  think  the  term  "physician"  as  used  both  in 
sections  7094  and  7101  is  to  be  given  its  broader  signification.  The  statute, 
C.  S.,  6700  et  seq.,  gives  to  all  licensed  osteopaths  the  right  to  treat  human 
ailments  by  any  means  or  method  except  they  cannot  administer  drugs. 
The  qualifications  for  the  practice  of  osteopathy  are  based  upon  knowledge 
of  anatomy,  physiology,  physiological  chemistry,  toxicology,  osteopathic  path- 
ology, bacteriology,  osteopathic  diagnois,  hygiene,  osteopathic  obstetrics, 
gynecology,  etc.  If  an  osteopath  treats  a  patient  afllicted  with  infiammatory 
rheumatism  by  a  method  peculiar  to  his  system  of  practicing,  no  one  could 
more  safely  or  intelligently  certify  to  the  cause  of  death  in  case  of  a  fatal 
result.  Giving  the  term  "physician,"  then,  its  larger  signification,  we  think 
that  an  osteopath  may  legally  and  properly  sign  a  birth  or  death  certificate. 

In  this  opinion  we  are  sustained  by  a  decision  of  the  New  York  Court  of 
Appeals  in  Banclel  v.  The  Department  of  Health,  193  N.  Y.,  133.  Of  course, 
this  opinion  is  based  upon  a  consideration  of  the  Vital  Statistics  Statute,  the 
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purpose  for  which  it  was  enacted  and  the  convenient  and   expeditious  ad- 
ministration of  its  specific  provisions. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Sanitary   Pkiyies — Landlord   and   Tenant 

April  8,  1921. 
Mr.  H.  E.  Miller,  State  Board  of  Health,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  April  7. 

The  landlord  is  liable  for  damages  to  third  persons  occasioned  by  a 
nuisance  on  his  premises,  though  the  premises  are  leased  to  another,  when 
that  nuisance  existed  at  the  time  the  lease  commenced,  or  when  notwith- 
standing the  fact  the  nuisance  arose  from  an  imperfect  condition  of  the 
premises,  when  he  contracted  with  the  tenant  to  repair  the  premises.  If, 
however,  the  nuisance  arises  from  the  use  of  the  premises  by  the  tenant, 
that  tenant  only  is  liable.  It  is  clear,  therefore,  that  if  a  landlord  leases 
premises  to  a  tenant  with  an  insanitary  privy  thereon,  he  is  responsible  for 
its  condition.  If,  however,  it  is  rendered  insanitary  by  the  use  of  it  by 
the  tenant,  the  tenant  only  is  liable.  The  statute,  section  7133,  is  am- 
biguous upon  the  subject.  It  seems  to  make  the  autual  occupant  of  the 
premises  the  person  who  is  responsible  for  the  condition  of  the  privy  thereon, 
but  the  Legislature  could  not  have  intended  that  a  mere  tenant  whose  term 
may  be  approaching  its  end  should  be  responsible  financially  and  otherwise 
for  the  erection  of  a  sanitary  privy  on  the  land.  Such  erection  is  really  for 
the  benefit  of  the  freehold,  and  a  landlord  should  be  in  all  instances  made 
liable  for  such  improvement  by  statute.  The  only  definite  ruling  that  we 
can  make  upon  the  question  with  the  law  in  its  present  condition  is  this: 
If,  since  the  ratification  of  the  act,  chapter  71,  Public  Laws  of  1919,  Feb- 
ruary 24,  1919,  a  landlord  has  leased  premises  on  which  there  was  an  in- 
sanitary privy  at  the  time  of  the  lease,  he  and  he  only  is  responsible  for 
the  expense  of  making  it  sanitary  and  he  and  he  only  should  be  made 
criminally  liable  for  permitting  it  to  remain  in  an  insanitary  condition. 
If,  however,  the  privy  was  sanitary  at  the  time  of  the  lease,  and  it  became 
insanitary  from  its  use  by  the  tenant,  then  the  tenant  and  he  only  is  sub- 
ject to  the  penalties  of  law. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Vital  Statistics — ^Certified  Record 

May  26,  1921. 

Dr.  F.  M.  Register,  Beputy  State  Registrar,  Raleigh,  N.  C. 

Dear  Sir: — Yours  of  May  25  is  received.  You  ask  if  a  certified  copy  from 
the  court  records  showing  the  family  genealogy  as  proven  either  in  deposi- 
tion or  in  open  court  and  shown  by  the  stenographer's  notes,  can  be  filed  with 
department  as  a  public  record  and  when  so  filed  will  a  certified  copy  from 
this  department  be  admissible  as  evidence  in  our  North  Carolina  courts. 
11 
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We  think  not.  Section  7108  of  the  Revisal  permits  any  individual  to  file  with 
you  any  record  of  births  or  deaths  which  may  be  of  value  in  establishing 
genealogy  of  any  resident  of  the  State  and  requires  you  to  preserve  and 
make  a  record  and  index  of  the  same  in  such  form  as  to  facilitate  the  finding 
of  any  information  contained  therein.  It  further  provides  for  a  transcript 
of  such  record  to  any  person  who  desires  the  same.  If  such  genealogy 
appears  in  the  transcript  of  any  case  tried  in  the  State,  we  see  no  reason 
why  a  certified  copy  of  the  same  may  not  be  filed  with  you  under  this  sec- 
tion. But  we  think  that  this  would  not  be  evidence  which  could  be  used  in 
any  subsequent  trial  except  as  against  parties  to  the  original  trial  in  which 
the  data  was  gathered  or  their  privies.  The  mere  fact  of  filing  with  you 
and  a  certified  copy  from  your  office  would  give  them  no  more  validity  as 
evidence  than  they  are  entitled  to  under  the  general  rules  governing  the  ad- 
missibility of  evidence;  particularly  is  this  true  in  the  absence  of  any  ex- 
press declaration  by  the  Legislature  that  they  might  be  so  used. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Prescriptions — Property 

August  31,  1921. 
Dr.  W.  S.  Rankin,  State  Health,  Officer,  Raleigh,  N.  C. 
Deab  Sib: — In  reply  to  yours  of  August  29: 

We  have  considered  the  letter  of  Mr.  M.  A.  Kjillebrew  to  you.  So  far  as 
we  know  there  is  no  general  rule  of  law  which  would  permit  a  person  having 
a  prescription  filled  to  demand  that  prescription  from  the  druggist  after 
it  is  filled.  It  is  largely  a  matter  of  convenience  for  the  druggist  and  the 
patient.  The  druggist  himself  has  to  keep  a  record  of  prescriptions  filled 
by  him  for  his  own  protection.  Laws  dealing  with  the  prescribing  of  cer- 
tain dangerous  drugs  prohibit  the  filling  of  prescriptions  a  second  time. 
The  Volstead  Act  has  the  same  provision  in  regard  to  prescriptions  for 
liquor.  At  the  same  time  there  are  many  innocent  prescriptions  which  the 
druggist,  may,  if  he  chooses,  return  to  the  person  for  whom  he  fills  the  pre- 
scription. Altogether,  it  is  wiser  for  the  druggist  to  keep  the  prescription 
for  his  own  protection  and  there  is  certainly  no  rule  of  positive  law  which 
requires  him  to  return  it  to  the  man  for  whom  it  is  filled. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Vital  Statistics — Chiropractor 

September  7,  1921. 
Dr.  p.  M.  Register,  Deputy  State  Registrar,  Bureau  of  Vital  Statistics,  Ror 
leigh,  N.  G. 

Dear  Sir: — In  reply  to  yours  of  September  6.: 

Though  chiropractic  is  recognized  by  the  Statute,  C.  S.,  section  6715,  as 
a  legitimate  method  of  cure,  yet  as  this  method  is  confined  strictly  to  manual 
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manipulation  of  the  spine,  we  think  chiropractors  are  not  included  in  the 
broad  definition  of  physicians  given  in  our  letter  to  you  of  February  25th, 
1921.  For  the  same  reason,  we  think  dentists,  oculists  and  aurists,  chiro- 
podists and  perhaps  other  practitioners,  are  not  included  in  such  definition. 
The  distinction  between  a  chiropractor  and  an  osteopath  in  this  regard,  it 
seems  to  us,  is  found  in  the  fact  that  the  practice  of  the  former  is  confined 
to  the  manipulation  of  a  particular  part  of  the  body,  whereas  the  osteopath 
deals  with  the  whole  of  the  body  in  a  particular  method. 

Yours  very  truly, 

James  S.  Manning, 
Attorney -General. 


Vital  Statistics — Chiropractor 

September    8th,   1921. 
Db.  F.  M.  Register,  Raleigh,  N.  C. 

Dear  Sm: — In  reply  to  yours  of  September  7th: 

You  made  yourself  perfectly  clear  in  your  letter,  and  we  can  conceive 
of  no  reason  why  our  reply  is  not  equally  clear.  You  sent  a  copy  of  our 
former  letter  in  regard  to  Osteopaths  with  yours,  and  what  we  wrote,  was 
of  course  to  be  interpreted  in  connection  with  the  ruling  of  that  letter.  You 
ask  again  is  a  chiropractor  allowed  to  sign  birth  and  death  certificates  in 
North  Carolina.  We  answer  No.  Neither  are  dentists,  oculists  and  aurists, 
chiropodists  and  perhaps  other  practitioners,  for  the  reason  stated  in  our 
letter  of   September  7th. 

Yours  very  truly, 

James  S.  Manning, 
Attorney-General. 


Mineral  Waters — Foreign    Spring   License 

January  27,  1922. 
State  Laboratory  of  Hygiene,  Raleigh,  N.  C. 

In  re:    of  the  Botoclen  Springs  Co. 

Gentlemen :^ — The  statute,  Consolidated  Statutes,  section  7056,  et  seq., 
evidently  intends  the  so-called  tax  provided  in  section  7059  as  an  inspection 
fee  to  pay  the  expenses  of  the  examination  of  waters  required  by  section 
7057.  It  makes  this  fee  $64.00  a  year,  payable  quarterly  by  every  water 
company,  municipal,  corporate  and  private,  selling  water  to  the  people.  It 
then  provides  a  fee  for  waters  from  springs  or  wells  sold  in  bottles  or 
otherwise  to  be  measured  by  the  gross  annual  sales  of  these  waters.  When 
the  Legislature  comes  to  apply  this  annual  license  tax  to  non-residents  selling 
water,  it  does  so  in  the  following  terms: 

"Any  person,  firm,  or  corporation  not  a  citizen  of  the  State 
who  shall  sell  or  offer  for  sale  any  water  in  bottle  or  other 
package  for  consumption  by  the  people  of  the  State  shall  obtain 
a  license  from  the  treasurer  of  the  State  Board  Qf  Health  and 
shall  pay  for  said  license  from  the  treasurer  of  the  State  Board 
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of  Health  and  shall  pay  for  said  license  the  sum  of  sixty-four  dol- 
lars per  annum,  or  a  less  amount,  equal  to  the  tax  paid  by  springs 
of  the  same  class  within  the  State,  upon  compliance  with  the 
conditions  applying  to  them,  payable  in  advance:  Provided,  that 
satisfactory  evidence  of  purity  furnished  by  the  State  hygienic 
laboratories  of  other  States  agreeing  to  reciprocate  in  the  matter 
with  this  State  shall  be  accepted  in  lieu  of  the  license  tax." 

It  is  observable  that  this  section  is  somewhat  obscure  in  its  verbiage.  We 
think,  however,  that  the  following  is  a  reasonable  construction  of  it,  and 
conforms  to  the  intent  as  discovered  in  the  act.  These  non-residents  selling 
water  in  the  State  must  obtain  a  license  from  the  State  Board  of  Health 
and  pay  for  said  license  the  sum  of  $64.00  per  annum  in  advance,  that  is, 
before  they  can  legally  sell  their  water  in  the  State.  For  subsequent  years 
the  annual  license  tax  in  their  case  shall  be  the  same  as  that  of  local  water 
sales  and  measured  by  the  amount  sold  in  the  State  the  previous  calendar 
year.  If,  however,  such  non-residents  bottle  their  water  in  a  State  which 
has  an  adequate  State  Laboratory  of  Hygiene  which  examines  such  waters 
in  such  way  as  to  protect  the  health  of  the  users  of  the  water  and  that 
laboratory  of  hygiene  has  agreed  or  will  agree  to  act  with  the  North  Caro- 
lina Laboratory  of  Hygiene  and  reciprocate  by  allowing  a  similar  credit 
to  examinations  made  of  local  waters  by  the  North  Carolina  Board,  then 
satisfactory  evidence  of  purity  from  the  Laboratory  of  Hygiene  of  the  State 
of  non-residents  shall  be  accepted  as  a  full  compliance  of  the  law  and  such  non- 
resident sellers  of  water  in  the  State  need  not  pay  the  $64.00  for  the  first 
annual  license  tax.  The  object  of  this  section  seems  to  be  to  secure  ade- 
quate inspection  of  the  water  by  the  local  board  of  hygiene  so  as  to  avoid 
the  necessity  of  an  examination  of  this  water  by  the  North  Carolina  Labora- 
tory of  Hygiene.  We  think,  though  the  matter  is  not  free  from  doubt,  that 
these  non-residents  would  be  subject  in  subsequent  years  to  the  annual 
license  tax  measured  by  the  amount  of  sales  in  the  State.  This  appears  to  be 
correct  from  the  fact  that  the  water,  though  certified  to  be  pure  at  its  en- 
trance into  the  State  by  its  local  Laboratory  of  Hygiene,  might,  in  its 
handling  in  the  State,  become  polluted  and  unsafe. 

This  section,  we  think,  should  be  amended  so  as  to  make  it  more  definite 
and  clear  upon  the  subject  at  the  next  session  of  the  General  Assembly. 
Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Public  Office — ^Secretary  of  Medical  Examinees 

February  4,  1922. 
Dr.  W.  S.  Rankin,  State  Health  Officer,  Raleigh,  N.  C. 

Dear  Sir: — In  yours  of  February  3,  you  inquire  whether  or  not  under 
the  Constitution  and  laws  of  the  State,  the  Secretary  of  the  State  Board  of 
Medical  Examiners  is  a  public  officer.  We  have  no  hesitation  in  declaring 
that  in  our  opinion  he  is  not,  but  is  simply  an  employe  under  contract 
with  the  said  board.  It  is  a  different  question,  however,  whether  a  member 
of  the  State  Board  of  Medical  Examiners  is,  himself,  a  public  oflacer.  The 
courts  have  attempted  in  many  cases  to  define  what  is  a  public  officer,  but 
they  have  not  in  any  case  given  a  definition  which  would  fit  all  imaginable 
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instances.  Our  own  court  recently  in  McCulloch  v.  Scott.  109  S.  E.,  p.  789, 
has  declared  that  members  of  the  State  Board  of  Accountancy  are  public 
oflficers;  and  the  Florida  Court  in  State  v.  Hooker,  in  1897,  declared  that  the 
members  of  the  State  Board  of  Legal  Examiners  were  public  officers.  There 
is  nothing  in  our  statute,  C.  S.,  section  6608,  which  requires  the  Board  of 
Examiners  to  elect  their  secretary  from  their  own  number,  nor  is  there 
anything  in  the  general  law  which  requires  such  election.  There  are  ma- 
terial differences  between  the  Medical  Practices  Act  and  the  Board  of  Ac- 
countancy Act  too  numerous  to  be  pointed  out  in  this  letter,  which  probably 
distinguish  the  two  acts  and  prevent  members  of  the  Board  of  Medical  Ex- 
aminers from  being  public  officers.  These  differences  appear  also  in  the 
Legal  Examiners  Act  in  the  State  of  Florida. 

Yours  very  truly,  James  S.  Mannixg, 

Attorney-General. 


Board  of  Health — Records 

February  8,  1922. 
Dr.  J.  S.  MiTCHEXER,  Bureau  of  Epidemiology,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  February  7. 

"We  will  dispose  of  the  legal  aspect  of  the  questions  presented  by  you  in 
your  letter  first.  The  State  Board  of  Health  being  a  branch  of  the  State 
Government  cannot  be  sued  upon  a  tort  committed  by  one  of  its  officials. 

The  individual  official  could  be  sued  under  the  circumstances  detailed  by 
you  only  where  there  was  actual  malice  in  the  communication  made  to  the 
lady  making  inquiry. 

We  have  examined  the  act  carefully  and  find  that  there  is  no  prohibition 
against  your  communicating  any  fact  appearing  upon  your  record.  The 
lady,  however,  who  addressed  the  letter  to  you  has  placed  you  in  a  peculiarly 
delicate  situation.  We  think,  in  view  of  the  enormous  evils  which  may  re- 
sult hereafter  from  such  communication  of  information  to  her,  that  it 
would  be  best  to  say  that  you  have  made  it  a  rule  to  hold  these  records 
private  against  everyone  except  a  physician  who,  under  the  Act  of  1921, 
is  to  examine  the  applicant  for  marriage  license.  You  will  realize  very 
fully,  no  doubt,  that  a  refusal  to  furnish  the  information  might  be  taken 
as  an  admission  that  you  have  such  information  and  refuse  to  give  it, 
so  no  doubt  you  will  keep  this  in  mind  in  your  reply  to  her. 

The  General  Assembly,  in  the  Marriage  Act  of  1921,  seems  itself  to  have 
placed  the  determination  of  such  questions  at  the  time  of  the  proposed 
marriage  in  the  hands  of  the  physician  who  is  applied  to  for  a  certificate. 
As  you  perceive,  the  matter  is  largely  a  question  in  the  administration  of 
the  law.  You  have  no  positive  guide  from  the  legislation  itself,  but  the 
General  Assembly  seems  to  leave  the  whole  question  to  the  tact  and  good 
sense   of  your   department. 

Yours  very  truly,  James  S.  Manning, 

Attoi'ney-General. 
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Schools — Pupil  With  Scabies 

March  16,  1922. 
Dr.  J.  S.  MiTCHENEB,  No7-tTi.  Carolina  State  Board  of  Health,  Raleigh,  N.  C. 

Dear   Sir: — 'We   have   considered    Mr.   A.'s   letter   to    Dr.   Rankin   and    re- 
turn it  herewith. 

A  pupil  having  scabies  should  not  be  permitted  to  attend  school  until  he  is 
■  cured.  If  his  parents  are  Christian  Scientists  and  refuse  to  permit  ordinary 
remedies  to  be  used  to  cure  the  child,  I  know  of  no  way  to  force  them  to  use 
these  remedies.  If  they  have  any  regard  for  the  child,  the  fact  that  it  is 
debarred  from  school  privileges  until  it  is  cured,  would  have  some  effect 
upon  them.  I  notice  that  sections  7151-7152-7153  of  the  C.  S.  were  amended 
by  chapter  223  of  the  Public  Laws  of  1921,  by  striking  out  the  words  "in- 
fectious and  contagious"  and  substituting  the  word  "preventable."  The 
State  Board  of  Health,  then,  can,  under  section  7154,  formulate  rules  and 
regulations  to  meet  conditions  described  in  Mr.  A.'s  letter.  A  Christian 
Scientist  would  be  guilty  of  a  misdemeanor  if  he  violated  any  of  these  rules 
and  regulations.  I  see  no  reason  why  a  teacher,  nurse  or  any  other  person 
may  not  give  first  aid  to  a  child  who  needs  it.  "Whether  or  not  it  would  be 
advisable  for  a  nurse-  or  teacher  to  give  a  dose  of  aromatic  spirits  of  am- 
monia to  a  child  feeling  faint,  is  a  question  which  the  doctors  would  have 
to  solve.  If  it  was  a  proper  case  according  to  them  to  administer  it,  there 
is  no  law  which  would  prevent  its  administration.  Single  or  isolated  treat- 
ment of  this  kind  is  certainly  not  practicing  medicine. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Board  of  Health — Rules 

April  5,  1922. 
Dr.  J.  S.  MiTCHENER,  North  Carolina  State  Board  of  Health,  Raleigh,  N.  C. 

Dear  Sir:- — Replying  to  your  letter  of  April  1. 

Section  7155  of  the  C.  S.  makes  the  wilful  violation  of  any  of  the  pro- 
visions of  the  health  law  with  reference  to  reporting  contagious  diseases  or 
under  any  rules  or  regulations  adopted  by  the  North  Carolina  State  Board 
of  Health  in  pursuance  of  such  laws,  a  misdemeanor.  You  will  observe  that 
this  violation  must  be  wilful.  The  question  of  wilfulness  is  one  of  fact 
to  be  determined  by  the  court.  A  physician  who  should  wilfully  diagnose 
chicken  pox  as  swine  pox  with  the  intent  to  avoid  the  provisions  of  the 
statute,  will,  of  course,  be  wilfully  violating  the  rules  and  regulations  of  the 
State  Board  of  Health.  We  have  been  unable  to  find  any  specific  statutory 
provision  with  reference  to  chicken  pox,  so  suppose  that  the  disease  isi  re- 
quired to  be  reported  by  the  State  Board  of  Health  under  its  general  au- 
thority to  define  preventable  disease.    See  chapter  223,  Public  Laws  of  1921. 

On  the  second  point  presented  by  you,  we  do  not  think  that  under  any 
condition  a  physician  is  compelled  to  see  that  a  report  of  a  case  of  conta- 
gious disease  should  reach  the  State  Board  of  Health.  He  has  performed  his 
duty  when   he  makes  the   proper   report,   enclosing  it   in  an   envelope,   ad- 
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dressing  it  properly,  puts  proper  postage  on  it,  and  mails  it  properly.     H 
must,  however,  do  all  these  things  to  be  relieved  of  the  responsibility  for 
failure  to  make  a  report. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Board  of  Health — Rules 

April  14,  1922.   . 
Dr.  J.  S.  MiTCHENER,  North  Carolina  State  Board  of  Health,  Raleigh,  N.  G. 
Dear  Sir: — Replying  to  yours  of  April  12. 

The  terms  used  in  chapter  206,  Public  Laws  1919,  section  3,  "until  cured," 
in  their  application  to  the  diseases  dealt  with,  are  probably  not  capable  of  final 
and  complete  definition.  That  is  the  reason,  I  think,  why  the  Legislature 
in  section  5  of  the  act,  empowered  the  State  Board  of  Health  to  make  rules 
and  regulations  to  carry  out  its  provision.  The  State  Board  then  had 
authority  to  enact  rule  8  of  the  general  rules  and  regulations,  page  9  of  the 
pamphlet.  That  rule  gives  the  standards  for  discharge  from  enforced  treat- 
ment, isolation  or  quarantine.  These  standards  are  definite  and  concrete, 
and  can  be  applied  by  any  physician.  I  know  no  reason  why  the  board 
did  not  have  authority  to  make  this  rule,  notwithstanding  the  fact  that 
the  act  itself  used  the  term   "cured." 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Board  of  Health — Appropriation 

July  12,  1922. 
Dr.  W.  S.  Rankin,  State  Board  of  Health,  Raleigh,  N.  G. 

Dear  Sir: — Your  letter  of  June  10  is  received. 

In  answering  the  matter  referred  to  in  your  letter,  I  think  you  are  ab- 
solved from  responsibility  foi  the  funds  coming  into  your  hands  as  secretary- 
treasurer  of  the  State  Board  of  Health  and  as  secretary-treasurer  of  the 
Board  of  Directors  of  the  State  Sanatorium  for  the  treatment  of  tuberculosis 
when  such  funds  are  deposited  with  the  State  Treasurer.  You  have,  how- 
ever, under  the  law,  the  right  to  give  orders  upon  such  funds  which  will 
be  paid  when  the  State  Auditor  issues  his  voucher  for  the  same. 

In  regard  to  any  surplus  of  the  appropriations  of  the  State  Board  of 
Health  that  are  unexpended  for  the  year  1922  by  the  1st  of  July,  the  law 
requires  that  these  unexpended  balances,  where  the  appropriation  is  annual, 
should  be  covered  into  the  General  Treasury  by  the  State  Treasurer.  He, 
however,  has  made  it  a  rule,  which  I  think  is  a  proper  one,  that  where  a 
department  has  outstanding  obligations  which  are  not  closed  at  the  end 
of  the  fiscal  year,  then  enough  of  the  annual  appropriation  is  reserved  to 
pay  those  outstanding  obligations. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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State  Highway — Railroad  Ckossixg 

April  27,  1921. 
State  Highway  Commission,  Raleigh,  N.  C. 

Attention  Me.  W.  S.  Fallis: — After  examining  it  carefully,  we  return 
herewith  the  form  of  contract  which  the  Seaboard  Air  Line  Railroad  suggests 
the  commission  should   sign. 

We  are  very  clearly  of  the  opinion  that  your  honorable  body  is  not  required 
to  obtain  from  the  railroad  a  license  to  enter  upon  that  part  of  its  right 
of  way  which  is  not  actually  used  by  it  for  railroad  purposes.  It  is  true 
that  both  the  Carolina  Central  Railroad  and  its  predecessor,  Wilmington, 
Charlotte  and  Rutherfordton  Railroad,  were  allowed  100  feet  on  either  side 
of  the  center  line  of  its  track,  but  they  did  not  thereby  acquire  an  absolute 
title  to  so  much  land.  Their  right  is  only  an  easement  and  until  it  is  neces- 
sary for  the  railroad  company  in  the  proper  operation  of  its  road  to  take  up 
the  full  extent  of  this  easement,  it  may  be  used  by  others  without  the 
permission  of  the  railroad  company,  when  those  others  are  expressly,  or 
tacitly,  permitted  to  use  it  by  the  owner  of  the  fee.  There  are  two  or  three 
provisions  in  this  so-called  license  which  the  railroad,  if  signed  by  the 
Highway  Commission,  might  use  to  impede  its  operation  hereafter,  conse- 
quently, we  advise  that  it  be  not  signed,  but  that  conditions  be  left  as 
they  are. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Highway — Heavy  Trucks 

May  3,  1921. 
Hon.  Frank  Page,  Chairman  Road  Commission,  Raleigh,  N.   C. 

Dear  Sir: — Section  30  of  the  State  Road  Law  of  1921  provides  in  part: 
"No  motor  or  other  vehicle  or  trailer  which  has  a  greater  rated  weight  of 
both  vehicle  and  load  exceeding  7%  tons  shall  go  over  or  be  operated  upon 
any  State  highway."  You  ask  upon  this  whether  or  not  a  contractor  building 
a  road  may  use  a  motor  vehicle  with  a  weight  greater  than  the  TYo  tons  in  the 
construction  of  the  road.  We  think  he  may.  The  evident  purpose  of  the 
act  is  to  prohibit  the  running  of  such  heavy  vehicles  over  the  road  after  it  is 
complete;d.     It  is,  in  reality,  to  prevent  injury  to  the  completed  road. 

Yours  very  truly,  James  S.  Manning. 

Attorney-General. 
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State  Highway — Bridges 

July  1,  1921. 
Hon.  Frank  Page,  CJiairman  State  Highioay  Commission,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  June  29. 

It  appears  from  an  investigation  which  we  have  made,  as  well  as  the  facts 
stated  in  your  letter,  that  in  1851  the  Cape  Fear  and  Deep  River  Navigation 
Company  dug  a  canal  through  the  lands  of  Alston  Jones,  riparian  owner,  to 
furnish  the  said  Jones  with  adequate  water*  power  to  run  his  mill,  and,  at 
the  same  time,  agreed  to  erect  a  permanent  and  substantial  dam  across  Deep 
River  upon  the  site  of  said  Jones'  mill  dam.  It  is  supposed  from  this  that 
this  canal  was  dug  across  the  public  highway  after  that  public  highway  had 
been  established  and  maintained  by  the  authorities  for  many  years.  Under 
such  conditions,  the  law  imposed  the  duty  upon  the  person  digging  the  canal 
to  erect  and  maintain  the  bridge  across  the  same.  Sections  3795  and  379G 
of  C.  S.  In  1901  a  flood  destroyed  the  dam  and  thus  rendered  the  canal 
useless.  The  county  authorities,  instead  of  maintaining  the  bridge  across  the 
dry  canal,  filled  it  in,  about  six  years  ago.  One  of  the  links  in  the  State 
Highway  System  has  been  located  along  this  road.  Mr.  J.  C.  Hurley,  of 
Troy,  N.  C,  who  has  recently  acquired  the  title  to  all  the  water  rights  of  the 
old  Cape  Fear  and  Deep  River  Navigation  Company,  and  also  owns  the  land 
through  which  the  canal  runs,  proposes  to  develop  this  water  power  by  con- 
structing a  dam  and  apply  it  through  an  opening  of  the  canal.  You  ask 
whether  or  not  in  the  opinion  of  this  office  the  State  should  stand  the  ex- 
pense of  digging  out  the  earth  that  is  now  in  the  part  of  the  canal  which 
is  the  road  bed  of  the  present  highway  and  build  a  concrete  highway  over 
this  canal.  We  think  it  is  no  part  of  the  duty  of  the  State  Highway  Com- 
mission to  open  up  this  canal  for  Mr.  Hurley,  though  it  had  been  previously 
filled  in  by  the  county  road  authorities.  The  duty  to  build  and  to  main- 
tain the  bridge  across  this  canal  was  imposed  by  law  upon  those  who  cut 
the  canal  across  the  road.  It  is  quite  probable  that  there  was  no  one 
to  whom  the  county  authorities  could  resort  to  enforce  this  duty  at  the  time 
they  filled  in  the  canal. 

It  seems,  notwithstanding  this,  that  the  highway,  having  heretofore  been 
a  dirt  road,  and  the  State  having  taken  over  the  construction  of  a  system 
of  State  highways  of  which  this  particular  highway  is  a  link,  and  this  re- 
quiring the  construction  of  bridges  at  a  much  greater  cost  than  at  the 
time  the  duty  to  erect  and  maintain  this  bridge  was  imposed  upon  Mr.  Hur- 
ley's grantors  and  their  predecessors  in  title,  the  Highway  Commission  should 
meet  the  expense  of  erecting  the  concrete  bridge.  We  have  been  unable  to 
find  anything  in  the  State  Highway  Act  which  expressly  or  by  implication 
imposes  this  duty  upon  the  adjoining  land  owners  who  have  heretofore  cut 
canals  or  ditches  across  highways.  At  the  same  time,  we  must  not  be  in- 
terpreted as  holding  that  any  one  may  cut  a  canal  across  or  under  these 
expensive  highways  after  they  have  been  completed,  without  being  com- 
pelled to  erect  a  bridge  of  such  a  character  as  would  meet  the  judgment 
of  the  State  Highway  engineers. 

Yours  very  truly,  James  S.  Manni^^g, 

Attorney-General. 
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State  Highway — Teilephone  Poles 

July  27,  1921. 
Mr.  Frank  Page,  Chairman,  Raleigh,  N.  C. 

In  re:    Telephone  Poles  on  Highways. 

Dear  Sir: — Section  1695,  C.  S.,  1919,  permits  telephone  companies  to  con- 
struct their  lines  on  public  highways,  but  such  lines  shall  be  so  constructed 
and  maintained  as  not  to  obstruct  or  hinder  the  usual  travel  on  such  high- 
way. In  constructing  the  highways  of  the  new  State  system  it  becomes 
necessary  in  many  instances  to  broaden,  or  change  the  existing  highways. 
In  doing  so,  telephone  poles  will  have  to  be  removed  in  some  instances. 
You  inquire  whether  or  not  the  highway  fund  must  pay  the  cost  of  this  re- 
moval; or,  if  not,  has  the  commission  authority  to  compel  the  companies  to 
remove  them  at  their  own  expense.  We  shall  consider  the  matter  under 
these  subdivisions: 

(a)  Poles  on  the  existing  highway  right  of  way,  without  any  compensa- 
tion to  the  owner  of  the  fee  for  the  additional  servitude.  We  think  that 
in  such  case  you  may  compel  the  company  to  remove  the  poles,  for  though 
it  has  located  them  under  a  license  from  the  State,  yet  we  think  this  license 
is  subordinate  to  the  right  of  the  State  to  improve,  widen  or  change  the 
highway,  if  it  determines  that  these  improvements  are  necessary. 

(b)  Poles  off  of,  but  near  the  highway,  without  any  compensation  to 
the  owner  of  the  fee  for  the  additional  servitude.  At  first  blush,  this  seems 
a  more  difficult  problem.  The  company,  however,  is  a  trespasser,  and 
has  acquired  no  rights  as  against  the  land  owner  or  the  State  (putting  aside 
for  the  occasion  any  question  of  the  statute  of  limitation),  and  we  see  no 
sufficient  reason  why  the  commission  could  not  compel  it  to  remove  its 
poles,  if  they  are  in  the  way  of  the  improvement. 

(c)  Poles  off  the  existing  highway  on  a  right  of  way  acquired  from  the 
owner  of  the  fee  by  either  condemnation,  grant,  or  a  judgment  for  perma- 
nent damages  in  his  behalf.  Such  a  situation  shows  in  the  company  a  prop- 
erty right,  whose  value  can  not  be  impaired  by  the  State  without  adequate 
compensation. 

We  advise,  then,  that  in  the  first  two  cases  you  give  notice  to  the  com- 
pany of  the  necessity  for  the  removal,  and  take  such  further  proceedings  as 
you  may  deem  best.  In  the  last  case  it  would  be  better  to  make  the  best 
terms  you  can  with  the  company. 

We  can  not  find  that  Congress  has  ever  amended  the  Act  of  1866  so  as 
to  make  it  applicable  to  telephone  companies  as  it  now  is  to  telegraph  com- 
panies. That  act,  as  you  no  doubt  know,  permits  telegraph  companies  to 
put  their  lines  on  all  post  roads. 

This  is  written  in  the  absence  of  the  stenographer,  so  it  must  be  taken 
e  0  e. 

We  return  herewith  Mr.  Waldrop's  letter  and  the  Montgomery  County  agree- 
ment. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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State  Highway — Poles 

August  10,  1921. 

Capt.  Frank  Page,  Chairman  State  HigJiioay  Commission,  Raleigh,  N.  G. 
Subject:  Project  S80B,  Montgomery  County. 
My  Dear  Sir: — Your  letter  of  August  9,  enclosing  letter  from  Mr.  Waldrop 
referring  to  the  above  subject,  is  received.  It  seems  from  the  statement  of 
Mr.  Waldrop  in  his  letter  to  you  that  the  deeds  to  the  old  Asheb(3ro  and 
Aberdeen  Railroad  right  of  vv^ay  contained  a  clause  "that  in  the  event  that 
this  railroad  was  ever  abandoned*  that  the  property  would  revert  back  to 
the  individual  property  owners."  That  is,  the  right  of  way  reverted  to  the 
original  grantors  when  the  railroad  company  abandoned  it.  But  it  seems 
while  the  railroad  was  operating,  the  Western  Union  Telegraph  Company 
located  poles  on  the  right  of  way.  This,  under  the  decision  of  the  court, 
imposed  additional  servitude  for  which  the  original  owners  would  have  had  a 
right  to  recover.  Then  the  Western  Union,  having  only  the  title  by 
occupation,  undertook  to  sell  to  the  Southern  Bell  Telephone  and  Telegraph 
Company.  In  the  first  place,  I  do  not  think  the  Western  Union  had  anything 
to  sell  except  its  poles  and  its  wire.  It  had  no  easement  and  no  right  in 
the  land,  and  I  do  not  think  that  the  Southern  Bell  Telephone  and  Tele- 
graph Company  acquired  anything  by  its  purchase  except  the  pole  line  and 
the  wires  strung  upon  it.  You  have  a  right  to  compel  this  company  to  move 
out  of  the  public  highway,  and  move  at  its  own  expense.  I  apprehend,  how- 
ever, that  you  will  be  compelled  to  enforce  this  right  by  litigation,  if  not 
at  this  place,  at  some  other  location.  You  certainly  could  not  afford  to  have 
a  pole  line  down  the  center  of  your  highway  or  even  three  feet  within 
the  highway. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Highway — Telephone  Poles 

August  23,  1921. 
Hon.  Frank  Page,  Chairman  State  Highway  Commission,  Raleigh,  N.  C. 

In  re:    Telephone  Poles  Troy  to  Biscoe. 

Dear  Sir: — It  is  not  clear  from  yours  of  August  19  whether  or  not  these 
poles  are  located  on  the  old  righ't  of  way.  In  Montgomery  County,  section  23, 
chapter  305,  Laws  of  1909,  the  right  of  way  of  public  roads  was  required  to 
be  20  feet.  Assuming,  however,  that  these  poles  were  located  on  the  land  of 
adjoining  landowners  outside  of  this  20  feet  right  of  way,  and  that  the  com- 
pany has  purchased  an  easement  from  the  adjoining  landowners  to  run  its 
line  along  and  across  their  lands,  we  think  that  in  widening  the  road  so  as 
to  interfere  with  these  poles  you  would  be  interfering  with,  and  impairing, 
a  property  right  in  the  telephone  company.  This  cannot  be  done  without  com- 
pensation, and,  consequently,  the  cost  of  the  removal  of  the  poles  would 
be  a  valid  charge  against  the  road  fund  in  the  hands  of  your  commission. 

We  return  herewith  papers  in  the  case. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


172  biennial  kepoet  of  the  attokney-genekal 

State  Highway  Commission — Streets  of  Towns 

September    22,    1921. 
Hon.  Prank  Page,  Chairman  State  HigMoay  Commission,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  our  conversation  yesterday  afternoon,  you  ask  this 
office  to  interpret  the  State  Highway  Act  of  1921,  chapter  2  of  the  Public 
Laws,  with  reference  to  the  authority  and  duty  of  the  State  Highway  Com- 
mission over  streets  of  towns  which  constitute  a  part  of  the  State  Highway 
System.  Tlie  statute  seems  to  divide  towns  for  this  purpose  into  two  classes: 
Those  having  3,000  inhabitants  and  more  according  to  the  last  U.  S.  census, 
and  those  having  less  than  3,000.  It  is  noticeable  that  the  act  in  section 
2  in  stating  its  general  purpose,  declares  "and  for  the  further  purpose  of 
permitting  the  State  to  assume  control  of  the  State  Highway,  repair,  construct 
and  reconstruct  and  maintain  said  highway  at  the  expense  of  the  entire 
State  and  to  relieve  the  counties  and  cities  and  towns  of  the  State  of  this'' 
burden."  This  must  be  kept  In  mind  in  interpreting  the  authority  of  the 
State  Highway  Commission  over  streets  constituting  a  part  of  the  State 
system,  but  located  in  towns  of  less  than  3,000  inhabitants.  As  to  these 
towns,  sub-section    (g)   of  section  10  provides  as  follows: 

"The  State  Highway  Commission  shall  have  authority  to  main- 
tain all  streets  constructed  by  the  State  Highway  Commission 
in  towns  of  less  than  three  thousand  population  by  the  last 
census,  and  such  other  streets  as  may  be  constructed  in  towns 
and  cities  at  the  expense  of  the  State  Highway  Commission, 
whenever  in  the  opinion  of  the  State  Highway  Commission  it  is 
necessary  and  proper  so  to  do." 

It  is  manifest,  then,  that  there  is  necessarily  implied  in  this  provision 
when  interpreted  in  connection  with  section  16  of  the  act  hereinafter  dis- 
cussed, the  duty  of  the  State  Highway  Commission  to  construct  and  main- 
tain links  in  the  State  Highway  System  included  in  the  corporate  limits 
of  towns  of  less  than  3,000  inhabitants. 

Section  16  deals  with  links  of  State  Highway  System  included  in  the  cor- 
porate limits  of  towns  of  more  than  3,000  inhabitants.  That  section  is  more 
or  less  involved,  if  not  obscure,  but  we  think  its  interpretation  is  as  fol- 
lows: (a)  If  the  Highway  Commission  builds  •  a  hard-surface  road  to 
the  corporate  limits  of  a  town  of  this  class  with  the  intent  to  make  one  of 
its  streets  a  link  in  the  State  Highway  System,  and  that  street  in  some 
considerable  part  shall  have  been  paved  or  hard  surfaced  prior  to  such  State 
Highway  construction  and  it  is  necessary  to  connect  such  paved  street  with 
the  highway  constructed  to  the  corporate  limits,  then  the  State  Highway 
Commission  shall  bear  the  entire  cost  of  building  such  connecting  link.  It  is 
not  possible  to  construe  the  terms  used  in  the  act  "some  considerable  part" 
so  definitely  as  to  provide  a  uniform  rule  applicable  to  all  cases.  We  think, 
however,  that  it  means  the  larger  part  as  compared  with  the  length  of  the 
missing  link,  (b)  In  all  other  cases  of  improving  a  street  of  towns  of 
this  class,  when  such  street  is  embraced  in  the  State  Highway  System, 
the  entire  cost  of  construction  is  to  be  borne  by  the  town  traversed  by  such 
highway.     To  this,  however,  there  is  a  further  exception.     Whether  or  not 
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circumstances  exist  which  would  give  rise  to  the  application  of  this  excep- 
tion is  a  question  to  be  determined  by  the  State  Highway  Commission.  That 
exception  is  thus  stated  in  the  act: 

"Provided,  however,  in  extraordinary  cases,  or  when  condi- 
tions, in  the  opinion  of  the  State  Highway  Commission,  justify 
it,  said  commission  may,  in  its  discretion,  relieve  any  city  or 
town  of  any  or  all  of  the  cost  of  the  construction  of  said  road 
through  said  city  or  town,  or  may  impose  such  conditions  upon 
or  make  such  arrangements  with  said  city  or  town  in  connection 
with  the  construction  of  said  road,  as  in  its  discretion  may  seem 
wise  and  just  under  all  the  facts  and  circumstances  in  connec- 
tion therewith." 

The  remainder  of  section  16  is  taken  up  with  allowing  a  town  to  levy 
assessments  upon  adjoining  landowners  when  that  town  bears  the  expense 
in  whole  or  in  part  of  building  the  link  of  the  State  Highway  in  its  limits, 
and  also  in  providing  the  machinery  by  which  the  doing  of  the  work  by  the 
town  is  to  be  compelled  by  the  State  Highway  Commission. 

We  think  section  16  of  the  act  is  not  retroactive,  but  is  to  apply  to  condi- 
tions which  arose  after  the  Highway  Act  of  1921  became  effective.  Where, 
then,  previous  to  that  time,  the  State  Highway  Commission  had  built  a 
hard-surfaced  road  to  the  corporate  limits  of  a  town  under  the  Act  of 
1919,  when  that  town  contained  over  three  thousand  inhabitants  and  had 
already  paved  or  hard-surfaced  the  street  which  would  constitute  part 
of  the  State  Highway  System,  leaving,  however,  a  missing  link  between  the 
hard-surfaced  part  of  the  street  and  the  State  Highway,  we  think  the  duty 
still  rests  upon  that  town  to  build  at  its  own  cost  the  missing  link. 

To  recapitulate: 

1.  Towns  of  less  than  3,000  inhabitants.  The  State  Highway  Commis- 
sion is  to  bear  the  entire  cost  of  constructing  the  highway  through  these 
towns. 

2.  The  Act  of  1921  is  not  retrospective  and  does  not  apply  to  towns  of 
3,000  inhabitants  with  a  missing  link  when  the  State  Highway  had  been 
completed  to  its  border  previous  to  the  enactment  of  the  Act  1921. 

3.  If  after  such  law  became  effective  the  State  Highway  is  built  to 
the  limits  of  a  town  of  3,000  inhabitants  containing  a  paved  street  with  a 
missing  link  as  above  defined,  the  cost  of  building  that  missing  link  is  to 
be  borne  by  the  State  Highway  Commission. 

4.  In  all  other  cases  towns  of  this  class  are  to  bear  the  entire  cost  of  con- 
structing the  State  Highway  through  its  limits. 

5.  The  State  Highway  Commission  may,  however,  in  its  discretion  and 
under  the  conditions  described  in  the  first  proviso  of  section  16  of  the  act, 
divide  or  apportion  or  assume  itself  all  the  cost  of  constructing  said  high- 
way through  said  town. 

Yours  very  truly,  James  S.  Manning, 

Attor7ieyGeneral. 


174  biennial  report  of  the  attorney-general 

License — State  Employed  Engineers 

December  14,  1921. 
Hon.  Frank  Page,  Chairman,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  December  14. 

We  suppose  that  the  sheriff  of  Warren  County  is  demanding  a  license 
fee  of  ?5.00  from  one  of  your  resident  engineers  under  section  31  of  the 
Revenue  Act,  which  practically  includes  all  the  professions  in  an  occupa- 
tion tax  of  $5.00  per  annum.  This  office  has  ruled  that  where  a  civil 
engineer  is  employed  by  the  State  Highway  Commission  and  devotes  his 
whole  time  to  such  employment,  taking  no  fees  for  outside  work,  he  is  not 
liable  to  such  tax. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Highways — ^Change  of  Location 

December  2,  1921. 
Hon.  W.  L.  Cohoon,  Raleigh,,  N.  C. 

Dear  Sir: — You  ask  this  office  to  interpret  section  7  of  chapter  2  of  the 
Public  Laws  of  1921,  the  State  Highway  Act  with  reference  to  the  location 
of  roads  within  the  county.  First,  the  general  purpose  of  the  act  is  broadly 
stated  in  section  2  thereof.  It  is  unnecessary  to  state  in  detail  what  those 
purposes  are.  The  highways  are  distinctly,  however,  to  be  laid  off  or  adopted 
along  the  most  practicable  routes.  The  powers  of  the  State  Highway  Com- 
mission, other  than  that  to  select  the  highways  which  should  constitute 
a  part  of  the  State  system,  are  set  out  fully  in  section  10  of  the  act.  Section 
7  expressly  confers  upon  them  authority  to  designate  all  roads  which  shall 
constitute  a  part  of  the  State  Highway  System,  and  requires  the  com- 
mission to  make  a  map  of  all  parts  of  the  Highway  System  lying  within 
each  county  and  to  post  the  same  at  the  courthouse  door  of  that  county. 
The  road  governing  body  of  each  county,  or  the  street  governing  body  of 
each  city  or  town  in  the  State,  shall  be  notified  of  the  routes  that  are  to  be 
selected  and  made  a  part  of  the  State  System  of  Highways;  and  if  no  objec- 
tion or  protest  is  made  by  said  governing  bodies  of  any  county,  city  or  town 
within  60  days  after  the  notification  provided  for,  then  the  said  roads  or 
streets  to  which  no  objections  are  made  shall  be  and  constitute  links  or 
parts  of  the  State  Highway  System.  It  is  contended,  we  understand,  that 
this  last  provision  renders  the  location  of  the  road  final  and  prevents  the 
State  Highway  Commission  from  thereafter  altering  or  changing  the  routes 
first  designated  by  them,  regardless  of  the  fact  that  fuller  knowledge  might 
induce  the  State  Highway  Commission  to  believe  that  a  mistake  had  been 
made  in  the  first  location  and  that  it  was  better  for  the  financial  and  other 
interests  of  the  State  that  a  change  should  be  made  to  carry  out  the 
main  purpose  and  design  of  the  act  itself.  We  think  not.  It  seems  that 
this  section  intended  that  the  local  road  authorities  should  be  notified  in 
order  that  they  might  present  any  objections  they  might  have  to  the  road 
as  located.  If  they  did  not  present  any  objections  within  60  days  after 
the  notification,  they  could  not  present  them  afterwards.     The  Legislature, 
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we  think,  could  not  have  confined  the  discretion  of  the  State  Highway  Com- 
mission in  the  location  of  roads  to  such  narrow  limits.  It  accompanied  the 
act  itself  with  a  road  map  of  the  State  showing  the  tentative  location  of 
roads  in  the  various  counties  and  'then  declared  that  the  road  shown  thereon 
can  be  changed,  altered,  added  to  or  discontinued  by  the  State  Highway  Com- 
mission, and  then  added  a  proviso  which  is  not  material  to  the  discussion. 
In  the  first  part  of  section  7,  a  limit  was  put  upon  the  right  of  local  road  au- 
thorities to  suggest  to  the  State  Highway  Commission  what  routes  should 
be  adopted  by  it  in  the  particular  counties  as  part  of  the  State  Highway  Sys- 
tem. It  did  not,  we  think,  limit  the  power  of  the  Commission  itself  to  cor- 
rect a  mistake  in  the  map  originally  posted  by  it  at  the  courthouse  door 
of  the  county. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


State  Highway  Commission — Checks 

March  18,  1922. 
Me.    Homek    Peele.    Atulitor,    North    Carolina    State   Hightcay    Commission, 
Raleigh,  N.  C. 
Dear  Sie: — In  reply  to  your  letter  of  March  17. 

We  think  you  could  not  accomplish  anything  by  having  printed  on  your 
warrants  and  checks  a  notice  to  the  effect  that  they  must  be  presented  within 
sixty  days  from  the  date  of  issue,  otherwise,  they  would  be  void. 

The  law,  as  it  is  now,  is  that  checks  must  be  presented  within  a  reasonable 
time  else  they  would  not  be  valid  if  the  party  giving  the  check  would  incur 
loss  from  the  unreasonable  delay. 

We  have  been  unable  to  imagine  any  way  by  which  the  State  Highway 
Commission  could  incur  a  financial  loss  on  account  of  delay  in  presenting 
checks  or  warrants  issued  by  it  for  piyment.  Such  checks  or  warrants  when 
issued  are  charged  to  the  account  of  the  payee,  and  whether  he  collects  them 
or  not,  it  seems,  is  a  fact  for  himself. 

Yours  very  truly,  James  S.  Manning, 

Attorney -General. 


State  Highway — Railroad  Crossings 

March  25,  1922. 
Hon.  Prank  Page,  Chairman,  Raleigh,  N.  C. 

In  ee:  The  Atlantic  Coast  Line  Railroad. 

Dear  Sir: — In  the  opinion  of  this  office,  the  Atlantic  Coast  Line  has  no 
right  to  ask  your  commission  to  sign  any  contract  regulating  its  right  and 
authority  to  locate  a  State  highway  across  the  right  of  way.  The  rights 
of  way  of  all  railroads  in  the  State  are  taken  subject  to  the  implied  condition 
that  they  are  subordinate  to  the  right  of  the  State  to  build  highways  across 
them  in  the  reasonable  exercise  of  the  police  power  of  the  State.  The 
statutes,  C.  S.,  section  3448,  et  seq.  of  the  C.  S.,  recognize  this  right  of  the 
State.     If  the  State  did  not  have  this  authority  superior  to  the  right  of  the 
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railroad  in  its  way,  as  said  by  the  Supreme  Court  of  the  United  States:  "It 
would  render  such  enterprises  (railroads),  which  are  designed  for  the 
benefit  of  the  State,  obstacles  to  its  general  progress  and  a  menace  to  its 
general  welfare."  So  extensive  is  this  authority  of  the  State,  that,  if  the  Gen- 
eral Assembly  had  expressly  conferred  the  power  upon  the  State  Highway 
Commission,  it  could  unquestionably  compel  railroads,  when  it  had  located 
a  State  highway  so  as  to  cross  their  rights  of  way  and  the  crossing  at  grade 
would  be  dangerous,  to  build  at  their  own  expense  an  adequate  overhead 
or  undergrade  passageway.  This  has  been  held  in  numerous  cases  by  the 
Supreme  Court  of  the  United  States. 

If,  then,  your  commission  locates  the  highway  to  cross  a  right  of  way  of  a 
railroad,  you  may  do  so  without  providing  compensation  to  the  railroad, 
and  that  railroad  may  be  compelled  under  the  general  law  to  maintain  such 
crossing  and  keep  it  safe  for  the  passage  of  citizens  of  the  State. 

We  return  the  proposed  contract  herewith. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 

See  Cincinnati  I.  and  W.  R.  Oomi^any  v.  Connersville  218,  U.  S.,  336, 
20  Ann.  Cas.  1206;  Missouri  P.  R.  Company  v.  Omuha,  235  U.  S.,  121; 
Chicago  &  A.  A.  R.  Company  v.  Tranltarger,  238  U.  S.,  67;  Lake  Shore  &  M.  8. 
R.  Company  v.  Clough,  242  U.  S.,  375;  Farm^er^  Irrig.  Dist.  v.  Nebraska,  244 
U.  S.,  325;  New  York  &  Ner.  Co.  v.  Bristol,  151  U.  S.,  556,  andChicago  B.  & 
Q.  R.  Company  v.  Illinois,  200  U.  S.,  561.     See  also  L.  R.  A.,  1915  E.  755. 


State  Highway — Enginejeks  Cektificate 

February  15,  1922. 
Hon.  Feank  Page,  Chairman  State  Highway  Commission,  Raleigh,  N.  C. 

Dear  Sir: — In  the  opinion  of  this  office,  the  engineers  employed  by  the 
State  Highway  Commission,  devoting  their  whole  time  to  the  State  work 
and  not  doing  outside  work  for  compensation,  do  not  have  to  qualify  and 
obtain  a  certificate  under  what  is  known  as  the  Engineer's  Act,  chapter  1, 
Public  Laws  of  1921. 

Yours  very  truly,  James  S.  Manning, 

Attorney -General. 


State  Highway — Railroad  Crossings 

March  18,  1922. 
Hon.  Frank  Page,  Chairman,  State  Highway  Commission,  Raleigh,  N.  C. 
In  re:    Railroad  Crossings. 
Dear  Sir: — In  reply  to  your  letter  of  March  17. 

Where  you  can  not  come  to  an  agreement  with  the  railroads,  we  think  it 
would  be  necessary  to  resort  to  the  Corporation  Commission  under  section 
1048  of  the  C.  S.    That  section  is  as  follows: 
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"To  regulate  crossings  and  to  require  grade  crossings.  The 
commission  is  empowered  and  directed  to  require  the  raising  or 
lowering  of  any  tracks  or  highv/ay  at  any  highway  or  railroad 
crossing,  and  to  designate  who  shall  pay  for  the  same;  and,  when 
they  think  proper,  partition  the  cost  of  abolishing  grade  crossings 
and  the  raising  or  lowering  of  said  track  or  highway  among  the 
railroads  and  municipalities  interested." 

If  a  grade  crossing  is  from  its  dangerous  character  a  nuisance,  the  rail- 
road company  may  be  indicted  by  the  grand  jury  as  any  other  citizen  would 
be  who  maintains  a  nuisance.  We  think  your  commission  has  no  inherent 
authority  to  declare  a  particular  grade  crossing  a  public  nuisance  and  compel 
the  railroad  to  make  either  an  under  pass  or  an  over  pass. 

Yours  very  truly,  James  S.  Manning, 

Attorney-Gene7~al. 


State  Highway  Commission — Governmental  Agency 

March  18,  1922. 
Hon.  Frank  Page,  Chmrman,  State  Highway  Co^nmission,  RaleigJi,  N.  G. 

Dear  Sir: — The  State  Highway  Commission  is  a  branch  of  the  State  Gov- 
ernment, and  so  neither  it  nor  the  funds  under  its  control  would  be  liable 
in  damages  for  any  injuries  inflicted  by  reason  of  the  negligence  or  default 
of  any  of  its  servants,  employes  or  officers. 

As  the  insurance  contracts  mentioned  by  you  are  purely  for  indemnifying 
purposes,  we  do  not  under  such  circumstances  think  that  it  would  be  ad- 
visable to  take  out  such  insurance  policies  with  relation  to  the  elevator 
run  in  your  building. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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OPINIONS  TO  STATE  BOARD  OF  ELECTIONS 


Special  Elections 

October  15,  1921. 
Hon.  Wilson  G.  Lamb,  Williamston,  N.  C. 

Dear  Sik: — Your  letter  of  October  13  transmitting  a  copy  of  a  letter  from 
Hon.  B.  L.  Lunsford,  chairman  of  the  MacDowell  County  Board  of  Elec- 
tions,  is   received. 

The  provisions  of  the  Constitution,  in  providing  for  the  elections  to  fill 
vacancies  of  members  of  the  Senate  or  House  of  Representatives  seem  to  be 
mandatory,  but  if,  in  the  event  of  a  vacancy,  the  election  authorities  of  the 
counties  do  not  call  an  election  or  provide  for  holding  an  election,  it  seems 
to  me  that  it  is  a  question  to  be  considered  by  the  solicitor  of  the  district 
or  by  the  grand  jury.  The  practical  result  of  the  failure  to  fill  the  va- 
cancy is  that  the  district  is  only  partially  represented  in  the  Senate  and  the 
case  of  the  county  having  only  one  member,  it  would  be  entirely  unrepre- 
sented. I  think  we  have  to  consider  the  large  cost  incurred  in  holding 
an  election  and  in  view  of  this,  exercise  some  little  judgment.  This  is 
about  all  I  can  say  about  the  matter.  If  the  people  of  the  district  do  not 
want  to  be  fully  represented,  why,  it  is  up  to  them  to  bear  this  loss. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Primary — Changed  Districts 


March  20,  1922. 


Hon.  p.  M.  Pearsall,  New  Bern,  N.  C. 

Dear  Sir: — Replying  to  your  letter  of  March  18. 

At  the  extra  session  of  the  General  Assembly  December,  1921,  a  statute 
was  enacted  to  place  Catawba  County  in  the  16th  judicial  district.  It  was 
expressly  declared,  however,  that  the  act  would  not  be  effective  until  July  1, 
1922.    The  State  primary  is  to  be  held  on  the  first  Saturday  in  June,  1922. 

You  ask  a  ruling  from  this  office,  first  as  to  what  district  Catawba  should 
be  placed  in  the  primary,  and  second,  whether  or  not  a  resident  of  Catawba 
County  is  eligible  to  go  upon  the  ballot  to  be  voted  at  the  primary  for 
solicitor  of  the  16th  judicial  district. 

1.  It  is  not  possible  for  you  to  deal  with  Catawba  County  as  included  in 
the  16th  district  before  July  1,  1922.  If  you  attempted  to  do  so,  you  would 
disregard  the  express  legislative  declaration  that  the  act  would  not  be 
effective  until  July  1.  State  v.  Shuford,  128  N.  C.  P.,  588,  is  instructive  on 
this  point.     We  simply  refer  you  to  it. 

2.  The  answer  to  your  first  question,  we  think,  necessarily  answers  your 
second,  unless  the  Constitution  and  the  statutes  would  be  held  not  to  require 

[178] 
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the  Solicitor  to  be  a  resident  of  the  district  in  which  he  is  a  candidate.  Since 
1868,  we  believe  it  has  been  universally  and  uniformly  understood  and  acted 
upon  that  such  Solicitors  should  be  residents  of  the  district  in  which  they 
are  elected.  The  act,  however,  goes  into  effect  July  1,  1922,  and  would  neces- 
sarily at  that  date  carry  all  voters  of  Catawba  County  into  the  16th  dis- 
trict, and  so  any  person  in  that  county  proposing  to  be  a  candidate  for 
solicitor  in  the  general  election  in  November,  1922,  would  be  eligible.  We 
think  he  would  not  be,  however,  a  proper  candidate  at  the  primary  held  in 
June. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Primary — Sxjpeeior  Court  Judges — Ballots 

April  10,  1922. 
Mr.  p.  M.  Pearsall,  Chairman,  Raleigh,  N.  C. 

In  re:    Ballots  for  Superior  Court  Judges. 

Dear  Sir: — Replying  to  your  letter  of  April  8.  ■ 

We  understand  that  the  question  of  the  nominations  of  Superior  Court 
judges  in  the  primary  with  reference  to  whether  or  not  they  should  be 
voted  for  on  a  State-wide  ticket  or  a  district  ticket,  was  presented  to  Governor 
Bickett  while  he  was  Attorney-General,  and  he  ruled  that  judges,  though 
elected  by  the  State  at  large,  were  nominated  in  the  district  primaries. 

The  basis  of  the  decision  seems  to  have  been  this:  That  at  the  time  the 
General  Primary  Law  was  enacted  judges  were  nominated  by  district  con- 
ventions. The  Primary  Law,  then,  must  be  interpreted  in  the  light  of  this 
existing  and  long  continued  custom,  and  as  there  is  no  express  provision  in 
the  Primary  Law  requiring  them  to  be  nominated  by  a  State-wide  primary, 
that  law  must  be  interpreted  in  the  light  of  this  custom,  and  consequently 
Superior  Court  judges  are,  under  the  act,  to  be  nominated  in  district  pri- 
maries. We  adopt  this  opinion,  which  has  been  conformed  to,  we  understand, 
in  every  nomination  of  Superior  Court  judges  since  the  primary  act  was 
adopted  in  1915. 

Section  6028  of  the  C.  S.  standing  alone  seems  to  divide  ballots  to  be 
voted  at  the  ballot  boxes  into  two  classes.  First,  a  ballot  containing  the 
names  of  all  those  candidates  of  a  particular  party  who  are  required  by  law 
to  file  the  notices  of  their  candidacy  with  the  State  Board  of  Elections;  and 
second,  all  those  candidates  required  by  law  to  file  notices  of  their  candidacy 
with  the  County  Board  of  Election. 

Section  6031  requires  three  ballot  boxes  to  be  provided  for  each  precinct. 
"National  Primary  Box,  State  Primary  Box  and  Legislative  Primary  Box." 
The  latter  box  is  by  section  6038  to  be  used  also  as  a  "County  Primary  Box," 
and  a  label  to  that  effect  is  to  be  attached  to  it  under  the  "Legislative  Primary 
Box."  These  sections  lend  force  to  the  view  that  there  would  be  for"  each 
party  only  two  tickets  printed  for  the  primary  election.  On  the  first  there 
are  to  be  the  names  of  State  candidates,  strictly  so  called,  district  candi- 
dates such  as  judges  of  the  Superior  Court,  solicitors  and  senators  from 
the  plural  county  districts,  who  are  required  to  file  notice  of  their  candidacy 
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with  the  state  Board  of  Elections.  On  the  other  ticket,  that  is,  the  county 
ticket,  are  to  be  printed  the  names  of  candidates  for  the  senatorship  in 
single  county  districts,  which,  though  plural,  have  assigned  the  nomination 
of  senators  to  a  single  county,  and  all  county  officers. 

We  interpret  section  6028  as  permitting  the  State  Board  of  Elections  to 
modify  the  form  of  tickets,  if  in  its  judgment  it  seems  to  it  better  to  do 
so  in  consequence  of  the  number  of  names  or  the  inordinate  length  of  the 
ballot  from  applying  the  above  stated  rule.  It  declares  expressly  that  the 
chairman,  acting  under  the  direction  of  the  State  Board  of  Elections  and 
under  such  rules  and  regulations  as  may  be  prescribed  by  it,  shall,  without 
delay,  cause  a  sufficient  number  of  official  ballots  to  be  printed,  etc. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Primary — Vacancy 

April  14,  1922. 
Hon.  p.  M.  Pearsall,  Chairman,  State  Board  of  Elections,  Raleigh,  N.  C. 
Dear  Sib: — ^Replying  to  yours  of  April  12. 

If  no  person  of  a  political  party  shall  file  notice  of  candidacy  for  a  par- 
ticular office,  and  as  representative  of  a  particular  party,  no  vacancy  exists 
within  the  meaning  of  section  6053  of  the  C.  S.  That  section  expressly  de- 
fines vacancy  which  could  be  filled  thereunder  as  existing  when  the  candi- 
date shall  die,  resign,  or  for  any  reason  become  ineligible  or  disqualified  be- 
tween the  date  of  such  primary  election  and  ensuing  general  election.  If, 
then,  there  should  be  no  candidate  for  a  particular  office  filing  with  the  State 
Board  of  Election  a  notice  of  his  candidacy  for  either  one  of  the  parties  in 
the  coming  primary,  and  some  one  is  nominated  for  that  position  by  an 
executive  committee,  his  name  is  not  to  be  printed  upon  the  official  ballots 
when  printed  for  the  general  elections.  He  is  a  candidate  whose  tickets 
are  to  be  printed  and  distributed  either  by  himself  or  the  party  which  he 
represents. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Feimary — Republicans — Corrupt  Practices  Act 

May    3,    1922. 
Col.  p.  M.  Pearsall,  Chairman,  Raleigh,  N.  C. 

Dear  Sib: — Replying  to  your  letter  of  May  2. 

The  letter  of  Mr.  S.  enclosed  in  yours  asked  certain  questions  to  which 
you  request  an  answer. 

1.  May  Republicans  vote  for  himself,  a  candidate  for  nomination  on  the 
Democratic  ticket  to  a  vacant  office,  if  they  pledge  themselves  to  vote  for 
him  at  the  general  election  next  fall? 

It  seems  very  clear  that  the  answer  to  this  question  should  be  No.  The 
general  purpose  of  the  State  Primary  Act  is  to  provide  a  primary  election 
at  which  candidaces  for  both  parties  may  be  selected.     Section  6031  of  the 
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C.  S.  is  verj^  full  and  minute  upon  the  voter's  rights.  It  Is  mandatory  that 
when  a  voter  offers  himself  to  vote  at  a  primary  he  shall  declare  the  po- 
litical party  with  which  he  affiliates  and  in  whose  primary  he  desires  to 
vote.  If  a  voter  heretofore  Republican  declares  that  he  affiliates  with  the 
Democratic  party  and  desires  to  vote  in  the  Democratic  primary,  he  has  a 
right  to  do  so,  but  he  cannot  vote  for  a  particular  candidate  in  that  primary 
and  hold  on  to  his  Republican  affiliation. 

2.  Is  it  permissible  for  a  candidate  to  hire  automobiles  and  to  take  voters 
to  the  polls  in  the  various  precincts  in  the  district? 

There  is  nothing  that  prevents  this  except  what  is  hereinafter  stated. 

3.  Is  he  allowed  to  hire  workers  at  the  polls  in  the  various  precincts  on  the 
day  of  the  primary  election? 

We  know  no  prohibition  of  this  except  what  is  hereinafter  stated. 

4.  What  amount  is  a  candidate  in  a  primary  allowed  to  spend  in  this  v»'ay? 
Section  6025  requires  two  statements  of  election  expenses  by  candidates  in 

any  primary.  One  ten  days  before  the  primary  election  and  the  other  20 
days  after  such  primary.  The  Corrupt  Practices  Act  is  contained  in  sec- 
tion 4185  et  seq.  of  the  C.  S.  Sub-section  9  of  this  section  limits  the 
expenditures  of  a  candidate  in  any  primary  to  50  per  cent  of  the  salary  of 
the  office  for  which  he  is  running.  As  the  office  of  solicitor  has  no  salary, 
or  very  little,  attached  to  it,  we  interpret  this  provision  as  limiting  a  can- 
didate for  that  office  to  one-half  of  the  probable  Income  of  the  office.  There 
are  other  provisions  in  this  statute  which  regulate  the  conduct  of  candidates 
and  others  in  primary  and  general  elections.  Mr.  S.,  however,  can  turn  to  the 
statute  itself  and  secure  that  information  for  himself. 
We  return  herewith  his  letter. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 


Primaey — Senatorial   Districts 

May  6,  1922. 
Hon.  George  H.  Bellamy,  Wilmington,  N.  C. 

Dear  Sir: — Replying  to  your  letter  of  May  5. 

It  has  been  the  ruling  of  this  office  since  thd  adoption  of  the  Primary  Act 
that  in  senatorial  districts  composed  of  more  than  one  county,  where  an 
agreement  as  to  rotation  of  candidates  has  been  made  under  section  6014 
of  the  C.  S.  the  senator  assigned  to  a  particular  county  is  nominated  by  that 
county  alone,  files  his  notice  of  candidacy  under  section  6022  with  the  County 
Board  of  Elections  and  also  his  statement  of  expenses  as  required  by  section 
6025  of  the  C.  S.  The  State  Board  of  Elections  has  acted  upon  this 
opinion  for  the  same  period.  This  ruling  is  based  upon,  among  other  things, 
the  proviso  at  the  end  of  section  6025,  which  is  as  follows:  "Provided,  that 
with  respect  to  the  selection  of  a  candidate  for  the  State  Senate  the  pro- 
visions of  section  6014  of  this  chapter  shall  apply,  except  that  such  candidate 
shall  be  selected  in  a  primary  as  authorized  herein  in  the  county  entitled 
to  name  the  candidate  for  that  election,  and  where  such  candidate  is  named 
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by  one  county  the  same  provision  as  to   notice  and   statements   of  moneys 
spent  shall  apply  as  if  there  were  only  one  county  in  the  district." 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


Primary — Non-Partisan   Candidate 

May  12,  1922. 
Hon.  p.  M.  Pearsall,  Chairman,  State  Board  of  Elections,  Raleigh,  N.  C. 
Dear  Sik: — (Replying  to  your  letter  of  May  11. 

We  think  it  quite  clear  that  the  only  way  by  which  a  non-partisan  candi- 
date can  be  placed  upon  the  official  ballot  required  to  be  printed  by  the 
boards  of  election,  is  by  strict  compliance  with  section  6051  of  the  C.  S. 

This  section,  construed  in  connection  with  section  6048,  applies  as  well 
to  candidates  for  county  offices  so  called,  as  for  candidates  of  State  or 
district  offices. 

Of  course,  independent  of  section  6051,  if  a  person  desires  to  be  a  can- 
didate before  the  people  at  a  general  election,  he  may  do  so  by  printing 
his  own  tickets,  as  such  section  is  intended  only  to  apply  to  official  ballots. 
"We  return  herewith  the  letter  of  Mr.  Buck. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


Primary — Minor 


May  22,  1922. 


Mr.  W.  G.  Byers,  Waynesville,  N.  C. 

Dear  Sir: — Replying  to  your  letter  of  May  22. 

This  office  has  ruled,  after  consultation  with  the  chairman  of  the  State 
Board  of  Elections,  that  a  proposed  voter  at  the  primary  who  is  not  21 
years  of  age  at  the  time,  but  will  become  21  before  the  general  election,  may 
register  and  vote  at  the  primary  without  reregistering  for  the  general  election. 
This  ruling  is  based  upon  the  clause  of  section  6027,  which  reads  as  fol- 
lows: "No  person  shall  be  entitled  to  participate  or  vote  in  the  primary 
election  of  any  political  party  unless  he  be  a  legal  voter,  or  shall  becom^e 
legally  entitled  to  vote  at  the  next  general  election." 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


Primary — Inmates  of  Federal  Hospitals 

May  31,  1922. 
Hon.  p.  M.  Pearsall,  Chairman,  State  Board  of  Elections,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  your  request  to  me  for  my  opinion  as  to  whether 
or  not  inmates  of  the  Federal  Hospitals  at  Oteen  and  Kenilworth,  in  the 
County  of  Buncombe,  are  entitled  to  register  and  vote  in  the  primary  elec- 
tion and  in  the  general  election  to  be  held  in  November  next,  I  beg  to 
say  that  in  my  opinion  these  inmates  are  not  entitled  to  register  and  vote 
in  the  primary  or  in  the  general  election  for  State  officers. 
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The  lands  on  which  these  hospitals  are  located  are  under  the  control 
and  are  owned  hy  the  United  States  Government,  and  their  acquisition  has 
been  consented  to  by  the  State  in  a  general  act  in  which  the  State  ceded  to 
the  United  States  exclusive  jurisdiction  for  all  purposes  except  the  service 
upon  such  sites  of  all  civil  and  criminal  process  of  the  courts  of  this 
State.  And  in  the  sense  in  which  the  word  residence  is  used  in  the  Con- 
stitution of  the  State  of  North  Carolina,  inmates  of  these  hospitals  cannot 
become  citizens  of  such  State  as  long  as  they  are  inmates  of  said  hospitals 
for  the  purposes  of  voting  in  county  and  State  elections,  and  for  other 
purposes  unnecessary  to  this  question. 

Yours  truly,  James  S.  Manning, 

Attorjiey-General. 


Pbimary — Contest — Fowee  of   State   Board 

June  10,  1922. 
Col.  p.  M.  Pearsall,  Chairman,  State  Board  of  Elections,  Raleigh,  N.  C. 

Dear  Sir:— You  asked  my  opinion  as  to  the  protest  filed  by  the  attorneys 
of  Robert  G.  Grady  that  certain  persons  voted  in  the  Counties  of  Pender 
and  Brunswick  in  the  State  primary  held  for  the  selection  of  a  judge  in  that 
judicial  district  who  were  not  qualified  to  vote  in  the  Democratic  primary, 
because,  as  he  alleges  in  his  protest,  they  were  Republicans  and  that  they 
were  not  required  to  declare  their  party  affiliations  at  the  time  of  their 
registration  and  at  the  time  they  voted,  and,  upon  such  protest,  he  asked 
that  the  State  Board  of  Elections  withhold  the  certificate  of  nomination 
from  Judge  Cranmer. 

In  my  opinion  the  State  Board  of  Elections  has  no  right  to  institute  and 
hold  the  inquiry  requested  in  the  protest  of  Mr.  Grady.  This  inquiry  is  a 
question  for  the  courts,  and  not  a  question  for  your  board.  You  have  no 
right  to  summon  the  voters,  indefinite  in  number,  who  are  referred  to  in 
this  protest,  but  the  Court,  at  the  action  of  Mr.  Grady,  sitting  in  Pender  and 
Brunswick  County  and  in  other  counties  of  his  district,  can  summon  such 
persons  so  voting,  and  both  Judge  Cranmer  and  Mr.  Grady  will  be  given,  in 
the  Court,  full  opportunity  to  have  a  judicial  trial  of  the  rights  of  such  voters 
to  vote,  but  I  know  of  no  authority  vested  in  you  or  your  board  or  the 
county  boards  to  institute  such  inquiry. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  COMMISSIONER  OF  PUBLIC  WELFARE 


Juvenile  Court — Pardon 

January  11,  1921. 
Mr.  R.  F.  Beasley,  Commissioner  Charities  and  Public  Welfare,  Raleigh,  N.  C. 
Dear  Sib: — In  reply  to  yours  of  January  8. 

The  Constitution  expressly  limits  the  Governor's  pardon  to  those  convicted 
of  crime.  A  child  under  sixteen  years  of  age  committed  by  the  Juvenile  Court 
to  the  Jackson  Training  School  has  been  in  no  sense  convicted  of  a  crime, 
and  consequently  the  Governor's  pardon  for  such  a  child  could  not  release 
him  from  the  Jackson  Training  School,  nor  oust  the  jurisdiction  of  the  Ju- 
venile Court  in  dealing  vs^ith  him. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


Board  of  Public  Welfare — Appropriation 

June  13,  1921. 
Miss  Daisy  Denson,  State  Board  of  Charities  and  Public  Welfare,  Raleigh, 
N.  G. 
Dear  Miss  Denson: — It  seems  that  during  the  year,  1918,  the  State  Board 
of  Charities  and  Public  Welfare,  in  default  of  an  adequate  appropriation  from 
the  General  Assembly,  borrowed,  with  the  consent  of  the  Council  of  State 
$5,000  from  the  Merchants  National  Bank  and  $5,000  from  the  Commercial 
National  Bank.  The  money  was  left  at  the  two  banks  and  was  checked  out 
from  time  to  time  as  the  necessities  of  the  board  required.  The  General 
Assembly  of  1919,  by  resolution  No.  50,  appropriated  the  sum  of  $10,000  to 
the  State  Board  of  Charities  and  Public  Welfare,  the  money  to  be  used  to  re- 
pay the  amount  borrowed  from  the  two  banks  above  specified.  There  was 
left  of  the  amount  borrowed  from  the  Merchant's  National  Bank 
$621.48  not  required  by  the  necessities  of  the  board.  There  was  left 
of  the  amount  borrowed  from  the  Commercial  Bank  $621.48  not  required  by 
the  necessities  of  the  board.  You  ask  whether  or  not  these  two  sums  should 
be  refunded  to  the  State  Treasurer.  We  think,  they  should  be  as  the  appro- 
priation was  made  specifically  to  pay  the  debts.  And  when  this  was  done  the 
object  of  the  appropriation  was  accomplished. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


Public   Welfare — Superintendent    of    Education 

June,  16,  1921. 
Mrs.  C.  a.  Johnson,  Raleigh,  N.  C. 

Dear  Mrs.  Johnson: — You  ask  the  interpretation  of  this  office  upon  the 
following,  which  is  part  of  section  1,  chapter  128,  Public  Laws  of  1921: 

184] 
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"In  any  county  of  less  than  32,000  population,  where  the  county 
commissioners  do  not  desire  to  so  participate,  the  county 
superintendent  of  public  instruction  shall  become  ex  officio  county 
superintendent  of  public  welfare.  Whenever  by  such  action  a 
county  superintendent  of  public  instruction  becomes  ex  officio 
county  superintendent  of  public  welfare,  he  shall  receive  no  salary 
in  addition  to  that  received  as  county  superintendent  of  schools, 
but  the  board  of  education,  by  and  with  the  approval  of  the  board 
of  commissioners,  shall  furnish  him  such  clerical  or  other  as- 
sistance as  it  deems  necessary  to  have  the  compulsory  school  at- 
tendance law  fully  enforced  in  accordance  with  the  rules  and 
policy  laid  down  by  the  State  Board  of  E'ducation,  and  the  board 
of  county  commissioners  shall  furnish  a  reasonable  expense  fund 
for  carrying  out  the  other  duties  attached  by  law  to  the  office  of 
county  superintendent  of  public  welfare." 

It  is  clear  that  though  the  county  superintendent  of  public  instruction,  who 
becomes  ex  officio  county  superintendent  of  public  welfare,  is  to  receive  no 
additional  salary,  yet  he  also  is  to  be  put  to  no  additional  expense.  The 
expenses  incurred  in  performing  the  duties  of  county  superintendent  of  pub- 
lic welfare  are  provided  for  in  this  way.  The  county  board  of  education, 
with  the  approval  of  the  board  of  commissioners,  must  furnish  him,  and 
pay  the  cost  of  such  furnishing,  such  clerical  or  other  assistance  as  it  deems 
necessary  to  have  the  compulsory  school  attendance  lawfully  enforced,  while 
the  board  of  county  commissioners  must,  from  the  general  funds  of  the 
county,  furnish  a  reasonable  expense  fund  for  carrying  out  the  other  duties 
attached  by  law  to  the  office  of  county  superintendent  of  public  welfare. 
The  approval  of  the  board  of  commissioners  to  the  clerical  or  other  assistance 
furnished  him  by  the  board  of  education  must  be  interpreted  in  the  light  of 
the  preceding  declaration  of  the  Legislature:  "It  is  hereby  declared  to  be  the 
purpose  of  this  section  that  the  board  of  education  and  the  hoard  of  county 
commissioners  shall  act  in  a  spirit  of  mutual  co-operation  for  the  purpose 
of  obtaining  the  best  possible  results  in  carrying  out  the  intention  of  this 
act."  The  approval  required  of  the  county  commissioners,  then,  does  not  ex- 
tend to  a  positive  veto  to  supplying  the  superintendent  with  the  clerical  or 
other  assistance.  The  statute  expressly  requires  that  these  should  be 
furnished  to  him.  It  extends  only  so  far  as  to  give  the  county  commissioners 
authority  to  determine  jointly  with  the  board  of  education  the  amount,  the 
cost  and  the  personnel  of  the  clerical  assistance  furnished.  We  think,  also, 
that  the  requirement  upon  the  county  commissioners  to  furnish  a  reasonable 
expense  fund  is  mandatory,  with  the  determination  of  its  reasonableness 
a  matter  for  them  in  the  first  instance.  We  think  there  is  nothing  in  the 
act  which  gives  the  board  of  county  commissioners  a  veto  upon  any  of  its 
provisions,  except  that  they  may  or  may  not  take  part  in  an  election  of  a 
county  superintendent  of  public  welfare  in  counties  of  the  description  con- 
tained in  section  1,  a  portion  of  which  is  quoted  above. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 
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County  Superintendent — ^Election 

July  5,  1921. 
Mks.  Clarence  A.  Johnson,  State  Board  of  Charities  and  Public  Welfare, 
Raleigh,  N.  C. 
Dear  Mrs.  Johnson: — The  General  Assembly  of  1921,  chapter  128  of  the 
Public  Laws,  requires  the  county  superintendent  of  public  welfare  to  be 
elected  on  the  second  Monday  in  July,  1921,  and  on  the  second  Monday  in 
July  every  two  years  thereafter.  The  old  section  5016  of  the  C.  S.,  required 
this  election  not  later  than  July  15.  In  both  statutes  he  was  elected  at  a 
joint  meeting  of  the  Board  of  Commissioners  and  the  County  Board  of  Edu- 
cation. Under  the  old  statute  his  tenure  of  office  was  at  the  pleasure  of 
the  board;  under  the  new,  he  is  given  a  definite  term  of  office,  two  years.  It 
is  important,  then,  that  the  election  should  be  held  and  the  term  commenced 
at  the  time  fixed  by  the  Legislature,  the  second  Monday  in  July.  The  Leg- 
islature evidently  intended  that  the  terms  of  all  incumbents  should  expire 
at  that  time,  it  makes  no  difference  when  they  were  elected.  While  it  may  be 
that  an  election  held  at  a  later  period  would  not;  be  invalidated  thereby,  yet 
it  is  important  for  more  reasons  than  one  that  the  election  should  be  held 
at  the  regular  time. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


County  Superintendent — Joint  Session 

July  7,  1921. 
Mrs.  C.  a.  Johnson,  State  Comptroller  Public  Welfare,  Raleigh,  N.  C. 

Dear  Mrs.  Johnson: — You  ask  this  office  to  interpret  the  following  pro- 
vision of  chapter  128,  Public  Laws  1921,  with  reference  to  the  manner  of 
the  election  of  county  superintendents  of  public  welfare: 

"On  the  second  Monday  in  July,  nineteen  hundred  and  twenty- 
one,  and  on  the  second  Monday  in  July  every  two  years  thereafter, 
the  county  board  of  education  and  the  board  of  county  commis- 
sioners of  every  county  in  North  Carolina  shall  meet  in  joint  ses- 
sion for  the  purpose  of  electing  a  county  superintendent  of  public 
welfare,  who  shall  serve  for  the  ensuing  two  years,  and  until  his 
successor  is  elected  and  qualified.  The  county  superintendent  of 
public  instruction  shall  serve  as  secretary  of  the  joint  meeting, 
'make  permanent  record  of  the  proceedings,  and  issue  all  notices 
and  reports  necessary,  previous  and  subsequent  to  the  meeting." 

There  are  two  legal  deductions  from  the  use  of  the  terms  "joint  session" 
in  the  connection  in  which  they  are  used:  First,  there  must  be  a  quorum  of 
both  the  board  of  education  and  of  the  board  of  county  commissioners  present 
before  a  joint  session  can  be  held,  and  second,  these  quorums,  being  present, 
the  various  members  of  the  two  bodies,  when  in  joint  session,  vote  as  indi- 
viduals composing  the  joint  meeting.  This  being  true,  the  meeting  itself 
selects  its  own  presiding  officer.  That  presiding  officer  has  a  vote  as  a  mem- 
ber of  the  joint  session,  but  none  to  break  a  tie,  the  statute  expressly  pro- 
viding that  in  case  of  a  tie  vote  the  matter  may  be  referred  to  the  State 
Commission  of  Public  Welfare.     The  view  we  have  adopted,  that  the  joint 
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session  elects  its  own  presiding  officer,  is  given  force  by  the  express  pro- 
vision of  the  statute  that  a  county  superintendent  of  public  instruction  shall 
serve  as  secretary  of  the  joint  meeting.  If  the  Legislature  had  intended 
that  the  chairman  of  the  board  of  county  commissioners  or  the  chairman  of 
the  County  Board  of  Education  should  preside  over  the  joint  session,  it 
would  have  so  declared.  As  it  is,  they  are  as  eligible  to  be  elected  chairman 
of  the  joint  session  as  any  other  member  of  either  of  the  bodies  composing 
that  joint  session. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


County  Superintendent — Election 

August  20,  1921. 
Mrs.  Clarence  A.  Johnson',  Superintendent  Public  Welfare,  Raleigh,  N.  C. 
Dear  Mrs.   Johnson: — Chapter   128,   Public   Laws  of   1921,   contains   this 
provision: 

"On  the  second  Monday  in  July,  nineteen  hundred  and  twenty- 
one,  and  on  the  second  Monday  in  July  every  two  years  there- 
after, the  county  board  of  education  and  the  board  of  county 
commissioners  of  every  county  in  North  Carolina  shall  meet  in 
joint  session  for  the  purpose  of  electing  a  county  superintendent 
of  public  welfare,  who  shall  serve  for  the  ensuing  two  years  and 
until  his  successor  is  elected  and  qualified.  *  *  *  The  person 
elected  county  superintendent  of  public  welfare  shall  be  qualified 
by  character,  fitness,  and  experience  to  well  discharge  the  duties 
thereof.  No  one  so  elected  shall  begin  the  work  of  this  position 
until  he  shall  have  received  a  certificate  of  approval  of  his  fit- 
ness from  the  State  Board  of  Charities  and  Public  Welfare." 

In  our  letter  to  you  of  July  7,  interpreting  the  terms  "joint  sessions,"  we 
wrote  as  follows: 

"There  are  two  legal  deductions  from  the  use  of  the  terms 
'joint  session'  in  the  connection  in  which  they  are  used:  First, 
there  must  be  a  quorum  of  both  the  board  of  education  and  of 
the  board  of  county  commissioners  present  before  a  joint  session 
can  be  held,  and  second,  these  quorums  being  present,  the  va- 
rious members  of  the  tv/o  bodies,  when  in  joint  session,  vote  as 
individuals  composing  the  joint  meeting." 

As,  in  many  of  the  counties  of  the  State,  the  board  of  county  commissioners 
is  composed  of  five  members,  whereas  the  county  board  of  education  is 
composed  of  three  members,  the  former  body  in  these  counties  necessarily 
has  a  controlling  influence  in  the  selection  of  a  county  superintendent  of 
welfare.  For  this  reason  the  Legislature  further  declared:  "It  is  hereby 
declared  to  be  the  purpose  of  this  section  that  the  board  of  education  and  the 
board  of  county  commissioners  shall  act  in  a  spirit  of  mutual  co-operation 
for  the  purpose  of  obtaining  the  best  possible  result  in  carrying  out  the 
intention  of  this  act." 

As  a  further  protection  against  the  improvident  or  unwise  action  of  the 
joint  session,  the  act  submits  the  election  of  the  county  public  welfare  officer 
to  the  State  Board  of  Charities  and  Public  Welfare,  as  quoted  above.     You 
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ask  the  opinion  of  this  office  as  to  the  extent  of  this  veto  power.  It  seems 
to  us  that  the  statute  itself  is  specific  in  this  regard.  "The  person  elected 
county  superintendent  of  public  welfare  shall  be  qualified  by  character,  fitness, 
and  experience  to  well  discharge  the  duties  thereof."  It  is  a  very  important 
office,  and  the  whole  purpose  of  the  act  may  be  frustrated,  in  a  particular 
county,  by  the  election  of  an  Improper,  unfit,  or  inexperienced  person.  The 
determination  of  fitness  is  placed  by  the  Legislature  wholly  in  the  power  of 
the  State  Board  of  Charities  and  Public  Welfare.  We  do  not  interpret  the 
word  "experience"  as  requiring  that  the  person  elected  should  have  been  an 
incumbent  of  the  office  before,  but  as  requiring  that  person  to  have  mani- 
fested his  sympathy  with  the  general  purposes  of  the  act  by  his  previous 
experience. 

As  we  have  heretofore  ruled,  we  regard  the  time  of  election,  second  Mon- 
day in  July,  as  directory  and  not  mandatory,  so  an  election  held  on  the 
second  Monday  of  August  would  not  be  void  unless  for  some  reason  an 
adequate  quorum,  as  heretofore  defined  to  you,  is  not  present  at  that 
time. 

We  return  herewith  the  two  letters  left  with  us. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


Juvenile  Coltjt — Contempt 

November  22,  1921. 
Mes.  Clarence  A.  Johnson,  Commissioner  of  PuMic  Welfare,  Raleigh,  N.  C. 

Dear  Mrs.  Johnson: — We  have  considered  the  letter  of  Mr.  J.  L.  Rodwell, 
the  Superintendent  of  Public  Welfare  of  Forsyth  County.  He  states  that  a 
summons  was  issued  from  a  Juvenile  Court  commanding  an  adult  female  to 
appear  before  the  Juvenile  Court  at  a  day  specified  in  the  summons.  She 
refused  to  obey,  and  he  wishes  to  know  what  further  proceedings  to  take. 

Section  5046  of  the  Consolidated  Statutes  expressly  provides:  "If  the 
persons  summoned  as  herein  provided  shall  fail  without  reasonable  cause 
to  appear  and  abide  the  order  of  the  court,  or  bring  the  child,  he  may  be 
proceeded  against  as  for  contempt  of  court."  The  procedure  in  cases  of  such 
contempt  is  provided  in  section  984  of  the  C.  S.  The  Juvenile  Court  should 
issue  an  order  directing  the  offender  to  appear  within  reasonable  time  and 
show  cause  why  she  should  not  be  attached  for  contempt.  At  the  time  speci- 
fied in  the  order  the  person  charged  with  the  contempt  may  appear  and 
answer,  and,  if  she  failed  to  appear  and  show  good  cause  why  she  should 
not  be  attached  for  the  contempt  charged,  she  may  be  punished  by  a  fine 
not  to  exceed  $250,  or  imprisonment  not  to  exceed  thirty  days,  or  both,  in 
the  discretion  of  the  court.     Section  981  of  C.  S. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


biennial  report  of  the  attorney-general  189 

Juvenile  Court — Ceiminal  Jurisdiction 

February  25,  1922. 
Mrs.  Clarence  A.  Johnson,  Commissioner,  Raleigh,  N.  C. 

Dear  Mrs.  Johnson: — We  have  read  the  letter  of  Mr.  J.  H.  Allison,  ad- 
dressed to  you,  and  herewith  return  it. 

The  fundamental  reason  why  the  Juvenile  Court  Act  may  adopt  summary 
remedies  and  enforce  them  by  summary  proceedings  is  that  delinquent  chil- 
dren are  wards  of  the  State.  If  the  Legislature  has  attempted  to  confer 
jurisdiction  upon  the  Juvenile  Court  to  deal  in  a  summary  way  with  adults, 
where  their  acts  amount  to  crimes  under  the  general  law,  such  attempt  would 
have  been,  we  think,  unconstitutional.  We  see  nothing  that  Mr.  Allison  can 
do  in  the  case  of  the  father  of  the  children  under  his  custody,  except  to 
await  the  result  of  his  prosecution  for  abandoning  them  and  failure  to 
provide  adequate  support.  The  General  Assembly,  chapter  103,  Public  Laws 
of  1921,  expressly  provides: 

"That  upon  conviction  of  any  husband  as  herein  provided,  the 
court  having  jurisdiction  thereof,  may  in  his  discretion  make 
such  order  as  in  his  judgment  will  best  provide  for  the  support  of 
such  wife,  or  children,  and  may  commit  the  said  husband  to  the 
common  jail  of  the  county,  to  be  hired  out  by  the  county  com- 
missioners for  such  length  of  time  as  the  court  may  deem  proper, 
which  said  wages  or  salary  shall  be  paid  to  the  said  wife  or 
children,  to  be  used  toward  their  support." 

It  will  thus  be  seen  that  the  Superior  Court  has  ample  authority  to  make 
the  proper  orders  in  the  case. 

Yours  truly,  James  S.  Manning, 

Attorney-Ge7ieral. 


Juvenile  Court — Non-Resident  Infant 

March  9,  1922. 
Mrs.  Clarence  A.  Johnson,  Commissioner,  Raleigh,  N.  C. 

Dear  Mrs.  Johnson:— A  letter  of  Mr.  A.  L.  Martin,  to  you,  states  that 
a  boy  from  Tennessee,  where  his  parents  live,  comes  to  the  town  of  Murphy, 
where  he  has  no  relative  except  an  aunt,  who  cannot  control  him,  and  has 
become  a  juvenile  delinquent  within  the  Juvenile  Court  Act.  He  wishes  to 
know  what  the  powers  of  that  court  are  under  the  circumstances. 

We  suggest  that  Mr.  Martin  notify  the  parents  of  the  boy  that  he  has 
become  such  juvenile  delinquent,  and  that  unless  the  father  takes  him 
back  to  Tennessee,  he  will  be  dealt  with  by  the  court  as  such  juvenile  de- 
liquent.  This  is  the  only  plan  that  occurs  to  us  by  which  the  boy  can  be 
controlled  and  the  father  made  to  take  notice  of  his  conduct.  The  fact 
that  the  boy  is  within  the  State  necessarily  subjects  him  to  all  laws  enacted 
to  secure  the  peace  and  good  order  of  this  State. 
We  return  Mr.  Martin's  letter  herein. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 
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County  Prisoners — Parole 

March  14,  1922. 
Mrs.   Clarence  A.   Johnson.   Commissioner,   State   Board   of   Charities   and 
Public  Welfare,  Raleigh,  N.  C. 
Dear  Mrs.  Johnson:— iln  your  letter  of  February  15  you  ask  the  following 
questions: 

1.  To  what  extent  could  the  matter  of  the  parole  of  county  prisoners  be 
placed  in  the  hands  of  county  boards  of  charities  and  public  welfare,  without 
constitutional  change? 

2.  What  power  has  the  State  Advisory  Board  of  Parole  to  delegate  this 
work  to  the  county  boards,  without  additional  legislation? 

3.  What  is  the  difference  in  law  between  commutation  and  parole? 

4.  Is  there  any  constitutional  prohibition  against  placing  the  matter  of 
the  parole  of  prisoners  entirely  in  the  hands  of  a  board  of  parole? 

I  answer  these  questions  in  the  order  in  which  you  ask'  them. 

1.  The  Constitution  of  the  State  places  in  the  hands  of  the  Governor  the 
pardoning  power  and  provides  the  Governors  power  to  grant  reprieves,  com- 
mutations and  pardons,  after  conviction  for  all  offences  (excepting  cases 
of  impeachment),  upon  such  condition  as  he  may  think  proper,  subject  to 
such  regulations  as  may  be  provided  by  law  relative  to  the  manner  of  ap- 
plying for  pardons.  The  Legislature  of  1917  created  the  advisory  board  of 
parole  and  prescribed  its  duties  and  powers.  Its  recommendations  are  made 
to  the  Governor  of  the  State,  in  whom  is  invested  the  sole  power  to  act  upon 
these  recommendations.  The  statute  provides  that  in  the  event  the  recommen- 
dations are  approved  the  parole  prisoners  must  report  monthly  to  the  clerk  of 
the  Superior  Court  of  the  county  and  be  examined  as  to  their  good  behavior.   It 

is  entirely  competent  for  the  Governor  to  prescribe  other  terms  in  granting 
paroles  and  no  power  can  be  placed  in  the  hands  of  County  Boards  of  Char- 
ities and  Public  Welfare,  except  subject  to  the  power  of  the  Governor,  as  con- 
tained in  the  above  quoted  section  of  the  Constitution.  The  Legislature 
could,  I  think,  confer  power  upon  the  County  Board  of  Charities  and  Public 
Welfare,  but  its  exercise  must  be  submitted  to  the  Governor. 

2.  The  State  Advisory  Board  of  Parole  has  no  power  to  delegate  this 
work  to  county  boards  without  additional  legislation. 

3.  Commutation  is  the  word  used  in  the  Constitution.  Parole  is  the 
word  used  in  the  statute.  Commutation  means  change  of  sentence  upon  a 
prisoner  by  reducing  it.  Parole,  as  used  in  the  statute,  is  more  nearly  synony- 
mous with  conditional  pardon. 

4.  The  answer  to  your  fourth  question  is  to  be  found  in  the  section  of 
the  Constitution  above  quoted. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 
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Convicts — Tubekcxjlous 

August  10,  1921. 
Mr.  Geokgei  Ross  Pou,  Superintendent,  State's  Prison,  Raleigh,  N.  C. 

Dear  Sir: — Your  letter  of  August  8,  in  reference  to  the  two  rhen,  Willie 
Martin  and  C.  Staton,  committed  to  the  tubercular  department  of  the  State's 
Prison  from  some  county  in  the  State,  is  received  and  I  beg  to  advise  you 
that  you  have  not  the  same  control  over  these  prisoners  as  you  have  over 
prisoners  regularly  committed  to  the  State's  prison.  They  are  prisoners 
committed  to  your  institution  to  be  cared  for  as  tubercular  patients.  If 
the  prison  physician  determines  that  they  have  not  tuberculosis,  then  the 
proper  course  would  be  to  notify  the  health  officer  of  the  county  from 
which  they  were  sent  with  a  notice  that  the  prisoners  must  be  sent  for 
by  the  county  authorities  of  that  county.  In  the  meantime  if  these  pris- 
oners are  willing  to  work,  I  see  no  objection  to  your  working  them.  How- 
ever, if  they  were  to  attempt  to  escape  and  in  such  attempt  one  of  your 
guards  should  shoot  them,  it  might  raise  a  very  serious  question. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


State's  Prison,  Torts — Contractor 

October  24,  1921. 
Mr.     George  R.  Pou,  Superintendent,  State's  Prison,  Raleigh,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  October  21. 

As  you  know,  the  State  Prison,  as  a  branch  of  the  State  government,  is 
not  liable  for  injuries  occasioned  by  the  negligence  of  its  employes.  Where, 
however,  a  contractor  hires  State  Prisoners  to  work  under  the  supervision 
of  the  State  Prison  authorities  with  the  supervisor  of  the  camp  as  the  sole 
judge  as  to  the  manner  in  which  these  men  shall  be  worked,  a  different  ques- 
tion is  presented.  We  think  it  clear  that  the  contractor  himself  is  liable 
for  damages  for  injuries  occasioned  by  his  negligence  or  that  of  his  servants 
and  employes.  It  is  quite  probable  that  the  ground  upon  which  such  con- 
tractors may  be  liable  in  very  narrow.  He,  of  course,  would  not  be  liable 
for  the  negligence  of  prisoners  worked  by  him  occasioning  damage  to 
their  fellow  prisoners,  nor  would  he  be  liable  ■  for  the  damage  occasioned 
by  the  negligence  of  the  supervisor  of  the  camp.  Whether  or  not  the  con- 
tractor himself  has  been  negligent,  would  have  to  be  determined  upon  the 
facts  of  the  particular  case. 

All  that  we  can  say  now  is  that  he  would  be  liable  for  damages  occasioned 
by  his  own  negligence  or  by  that  of  his  agents  and  employes,  excluding 
from  this  class  the  prison  employes  and  prisoners. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


State's  Prison — Convict  Made  Products 

November  19,  1921. 
Mr.  George  Ross  Pou,  Superintendent  State's  Prison,  Raleigh.  N.  C. 

Dear   Sir: — In   reply   to   your   inquiry   whether  there   is   any  law   on   the 
books  prohibiting  the  sale  of  any  article,  the  product   of  the  labor  of  the 
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prisoners   in   the  penitentiary,   other   than  to  the   other   institutions   of  the 
State,  is  received. 

I  call  your  attention  to  section  7762  of  the  Consolidated  Statutes:  "Except 
that  the  prisoner  or  convict  may  work  for  and  the  products  of  his  labor 
may  be  disposed  of  to  the  State  or  for  or  to  any  public  institution  owned, 
managed,  or  controlled  by  the  State,  or  for  or  to  any  county  of  the  State; 
but  the  products  of  the  State  Farm  may  be  sold  in  the  open  market  for  the 
purpose  of  making  the  State  Prison  self-supporting,  as  contemplated  by  the 
Constitution." 

In  regard  to  your  other  question,  to-wit:  When  the  Governor  paroles  a  pris- 
oner upon  conditions,  and  upon  breach  of  the  conditions  the  parole  of  the 
prisoner  is  revoked,  whether  the  State's  Prison  has  to  bear  the  expenses 
of  the  re-arrest  of  the  convict  or  the  general  fund  of  the  State.  I  do  not  know 
of  any  special  provision  governing  this  matter,  but  I  am  inclined  to  the 
opinion  that  the  expense  of  re-arrest  should  be  borne  by  the  State's  Prison. 
The  Governor  notifies  the  State's  Prison  of  the  parole  of  a  convict  and  no- 
tifies the  State's  Prison  of  its  revocation. 

Yours  truly,  •  James  S.  Manning,. 

Attorney-General. 


County  Convict — Insane 

November  30,  1921. 

Mr.  George  Ross  Pou,  Superintendent,  State's  Prison,  Raleigh,  N.  G. 

Dear  Sir: — In  reply  to  yours  of  November  29,  in  regard  to  an  insane 
county  convict. 

We  find  no  provision  of  the  statute  which  permits  a  county  convict,  that 
is,  a  convict  who  has  been  sentenced  to  v/ork  upon  county  roads,  to  be  com- 
mitted to  the  hospital  for  dangerous  insane  at  Raleigh.  Section  6236,  re- 
ferred to  by  Dr.  Faison  in  his  communication  of  November  23d  to  the  Clerk 
of  the  Superior  Court  of  Wayne  County,  has  no  application  to  such  a  convict. 
Section  6238  is,  by  its  terms,  confined  to  convicts  becoming  insane  after 
commitment  to  the  State's  Prison.  Unless  the  County  of  Wayne  has  a  de- 
partment at  its  county  home  in  which  John  Hallis  could  be  looked  after  and 
treated,  we  think  the  proper  place  for  him  is  in  the  State  Hospital  at  Golds- 
boro,  he  being  a  colored  man.  If  Hallis  became  insane  after  his  convic- 
tion and  sentence  to  the  roads  of  Wayne  County,  we  know  no  other  disposi- 
tion which  could  be  made  of  him  in  the  existing  state  of  our  statutes. 

We  return  herein  the  papers  enclosed  in  your  letter. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


State's    Prison — Guards — Concealed   Weapon 

November    30,    1921. 
Me.  George  Ross  Pou,  Superintendent,  State's  Prison,  Raleigh,  N.   C. 
Dear  Sir: — In  reply  to  yours  of  November  29. 

The  supervisor  and  guards  of  a  convict  camp  may,  under  the  statute,  carry 
a  pistol  concealed  about  their  person  when  they  are  in  the  performance  of 
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their  duty  as  supervisor  and  guard  of  a  camp.  When  off  duty  and  away 
from  tlie  camp,  without  being  in  the  company  of  any  prisoner,  they  cannot 
carry  concealed  about  their  person  a  pistol  without  rendering  themselves 
liable  to  indictment. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


Guards — Concealed  Weapons 

December  10,  1921. 
Me.  George  Ross  Pou,  Superintendent ,  State's  Prison,  Raleigh.  N.  C. 

Dear  Sir: — A  superintendent  and  foreman  of  a  construction  squad,  with 
the  consent  of  the  State's  Prison  and  of  the  State  Prison  representative  in 
charge  of  the  prisoners  working  in  the  squad,  have  a  right  to  carry  a  pistol 
while  actually  assisting  in  guarding  the  prisoners. 

In  the  matter  presented  by  Mr.  D.  W.  Adams'  letter  of  December  3  to  the 
Governor,  section  7703  of  the  Consolidated  Statutes  regulates  the  hiring 
out  of  convicts  to  work  upon  any  railroad  or  public  works,  and  seems  to 
place  such  hiring  under  the  control  of  the  Governor  and  Board  of  Directors 
of  the   State's  Prison. 

Yours  truly,  James  S.  Manning, 

Atto7~ney-General. 


Insane  Convict 

February  27,  1922. 
Mr.  George  Ross  Pou,  SuiJerintendent  State's  Prison,  RaleigJi,  N.  C. 

Dear  Sir:- — In  reply  to  yours  of  February  25. 

Section  6238  expressly  as  follows: 

"All  convicts  becoming  insane  after  commitment  to  the  State's  Prison, 
and  the  fact  being  certified  as;  now  required  by  law  in  the  case  of  other  in- 
sane persons,  shall  be  admitted  to  the  hospital  herein  provided  for.  In 
case  of  the  expiration  of  the  sentence  of  any  convict  insane  person,  while 
such  person  is  confined  to  the  said  hospital,  such  person  shall  be  kept  until 
restored  to  his  right  mind  or  such  time  as  he  may  be  considered  harmless 
and  incurable." 

This  answers  your  question  as  to  the  disposition  of  Daisy  Brown  who  had 
been  convicted  and  sentenced  to  the  Penitentiary  and  had,  afterwards,  be- 
come insane. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 
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OPINIONS  TO  THE  STATE  HOSPITAL 


State  Hospital — Chikopeactoks 

September  30,  1921. 
Db.  Albert  Anderson,  State  Hospital,  Raleigh,  N.  C. 

Dear  Sir: — As  we  understand  it,  the  various  State  hospitals  maintained 
by  the  State  for  the  cure  of  those  mentally  diseased,  are  placed  under  the 
control  of  their  governing  authorities.  The  physicians  in  charge  are  neces- 
sarily experts  who  have  devoted  their  lives  to  the  study  of  mental  diseases 
and  the  cure  of  those  afflicted  by  them.  So  delicate  is  the  organization 
of  the  mind  that  it  would  be  folly  to  place  in  such  positions  those  who  are 
not  specially  fitted  for  the  care  of  the  insane.  Any  unreasonable  inter- 
ference from,  the  outside,  then,  would  in  itself  retard  the  cure  of  a  patient 
and  interfere  with  the  regimen  adopted  by  these  experts  to  whom  the 
State  commits  the  cure  of  such  patients. 

Chapter  148,  Public  Laws  1919,  contains  the  following  in  section  3:  "A 
licensed  chiropractor  in  this  State  may  have  access  to  and  practice  chiro- 
practic in  any  hospital  or  sanatorium  in  this  State  that  receives  aid  or 
support  from  the  public."  You  ask  upon  this  whether  or  not  in  the  opinion 
of  this  office  a  licensed  chiropractor,  not  employed  in  the  hospital  as  one 
of  its  regular  staff,  may  demand  admission  to  a  patient  mentally  diseased 
who  has  been  committed  to  your  care  for  cure,  to  exercise  his  special  method 
of  cure  upon  that  patient.  In  chapter  73  of  the  Public  Laws,  1917,  chiro- 
practic is  defined  in  section  5  as  follows: 

"Chiropractic  is  herein  defined  to  be  the  science  of  adjusting 
the  cause  of  disease  by  realigning  the  twenty-four  movable  ver- 
tebrae of  the  spine,  releasing  pressure  on  nerves  radiating  from 
the  spine  to  all  parts  of  the  body,  and  allowing  the  nerves  to 
carry  their  full  quota  of  health  current  (nerve  energy)  from 
the  brain  to  all  parts  of  the  body." 

It  is  obvious,  then,  that  this  particular  practice  is  confined  to  a  manipula- 
tion in  some  way  of  the  spine.  We  do  not  think  that  the  Legislature  intended 
in  the  Act  of  1919  to  open  up  State  hospitals  for  the  insane  to  the  indis- 
criminate practice  of  chiropractors  and  compel  you  to  admit  them  at  their 
demand.  No  doubt,  in  the  exercise  of  the  discretion  of  the  physicians  in 
charge  of  the  hospital,  and  in  a  proper  case,  they  might  admit  a  chiroprac- 
tor to  treat  a  patient,  but  this  is  a  matter  for  these  physicians.  We  think 
section  3,  chapter  148,  Public  Laws  1919,  is  limited  to  hospitals  which  treat 
physical  diseases  and  receive  aid  or  support  from  the  public  and  does  not 
extend  to  the  State  hospitals  for  the  insane. 

Yours  truly,  .  James  S.  Manning, 

Attorney-General. 
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State    Hospital — Charges — Inebriates 

June  17,  1922. 
Dr.  Albert  Anderson,  Sujierintendent  State  Hospital,  Raleigh,  N.  C. 

Dear  Sir: — Replying  to  your  'phone  request  of  yesterday  that  I  give  you 
my  opinion  as  to  what  your  institution  may  charge  in  carrying  out  the 
provisions  of  chapter  156  of  the  Public  Laws  of  1921,  entitled  "An  act  to  pro- 
vide for  the  detention,  treatment  and   cure  of  inebriates." 

I  beg  to  advise  that  section  5  provides,  "and  the  actual  cost  and  expense 
of  restraint,  care  and  treatment  of  indigent  inebriates  as  herein  defined 
shall  be  borne  and  paid  by  the  county  from  which  the  inebriate  is  com- 
mitted: Provided,  that  there  shall  not  be  included  in  such  cost  and  expense 
any  charge  except  for  board  and  clothing."  I  think  this  is  clear  that  as  to 
this  class  of  inebriates  your  hospital  cannot  charge  any  expense  except  for 
board  and  clothing. 

Section  6  of  the  act  provides,  "any  inebriate  within  the  definition  of  section 
2  above,  who  wishes  to  submit  himself  for  care  and  treatment  in  the  de- 
partment for  inebriates  at  the  State  Hospital  in  Raleigh,  may  be  received 
therein  as  a  patient  upon  his  presentation  of  himself  personally  at  the  in- 
stitution and  making  arrangements  with  the  superintendent  for  the  actual 
cost  of  his  detention  and  treatment."  I  think  the  meaning  of  the  words  under- 
scored and  quoted  from  section  6,  while  not  as  definite  as  those  quoted  from 
section  5,  is,  still,  in  my  judgment,  easily  ascertained,  and  you  can  charge 
such  patients  the  actual  cost  of  their  detention  and  treatment. 

The  cost  means  board,  nursing,  and  not  clothes,  unless  you  furnish  them. 
Treatment  means  the  medical  attention  and  medicines  used. 

It  may  be  that  $50.00  per  month  is  a  fair  and  reasonable  estimate  of  the 
cost  of  detention  and  treatment  of  such  patients,  but  I  cannot  advise  you 
positively   about    this. 

Yours  truly,  James  S.  Manning, 


OPINIONS  TO  THE  ADJUTANT  GENERAL 


Military    Fund — Adjutant    General 

February  25,  1921. 
General  J.  Van  B.  Metts,  The  Adjutant  General,  Raleigh,  N.  C. 

My  Dear  Sir: — In  reply  to  yours  of  February  24. 

You  state  therein  that  a  question  has  been  raised  in  your  office  as  to 
whether  or  not  the  Adjutant  General  has  any  authority  to  prescribe  regula- 
tions governing  the  expenditure  of  funds  appropriated  or  donated  from 
sources  other  than  the  State,  and  you  ask  the  opinion  of  this  office  upon  that 
question. 

The  relation  which  you  hold  to  the  inferior  organizations  of  the  National 
Guards  in  the  State  and  their  commanding  officers  is  that  of  superior  of- 
ficer. There  is  no  doubt  that  individuals  or  subordinate  governmental 
agencies,  such  as  cities  and  towns,  may,  if  they  choose,  donate  money  to 
individual  units  of  the  National  Guard,  where  the  purpose  for  which  such  do- 
nations are  made,  do  not  interfere  with  the  discipline  or  efficiency  of  the 
National  Guard.  For  whatever  purpose  these  donations  are  made,  the  statute 
requires  a  report  of  them  to  be  made  to  your  office.  We  think  that  you 
necessarily  have  authority  to  prescribe  regulations  governing  the  expenditure 
of  funds  appropriated  or  donated  from  sources  other  than  the  State,  so  as  to 
prevent  such  donations  from  being  made  or  used  for  a  purpose  which  would 
or  might  deleteriously  affect  the  discipline  or  efficiency  of  the  unit  to 
which  the  donation  is  made.  To  this  extent,  at  least,  we  think  you,  as  a 
superior  officer  having  such  matters  in  charge,  have  the  right  and  authority 
to  approve  or  disapprove  of  the  expenditure  of  such  funds. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


School  Fund— Military  Fines 

September  12,  1921. 
General  J.  Van  B.  Metts,  The  Adjutant  General,  Raleigh,  N.  C. 
In  re:  Military  Fines. 
Dear  Sir: — In  reply  to  yours  of  September  20. 

Section  5  of  Article  9  of  the  Constitution  requires  the  clear  proceeds  of 
all  fines  collected  in  the  several  counties  for  any  breach  of  the  penal  or 
military  laws  of  the  State  to  remain  in  the  several  counties  and  to  be  faith- 
fully appropriated  for  establishing  and  maintaining  free  public  schools  in 
the  several  counties  of  this  State.  If  the  fines  are  imposed  while  the  com- 
pany is  out  of  the  county  of  its  residence,  we  think  that  these  fines  should 
be  paid  into  the  treasury  of  the  county  in  which  the  company  is  located.  We 
think  they  should  not  be  turned  over  to  the  State  Treasury. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 
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National  Guard — Juey  Duty 

January  27,  1922. 
Col.  J.  Van  B.  Metts,  The  Adjutant  General,  Raleigh,  N.  C. 
Dear  Sie: — In  reply  to  yours  of  January  26. 

Subsection  2  of  section  2329  of  the  Consolidated  Statutes  contains  the  regu- 
lations upon  compliance  with  which  each  member  of  a  unit  of  a  National 
Guard  of  North  Carolina  shall  be  exempt  from  jury  service.  These  regulations 
are  also  incorporated  in  section  6870.  If  the  commanding  officer  of  the 
unit  of  the  National  Guards  located  in  Buncombe  County  complied  with  these 
regulations,  no  member  of  his  troop  so  certified  by  him  can  be  forced  to  do 
jury  duty.  We  suppose  that  Judge  Shaw  kept  this  man  on  the  grand  jury 
because  the  regulation  of  the  statute  had  not  been  compiled  with. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


OPINIONS  TO  STATE  CHILD  WELFARE  COMMISSION 


Toilets  in  Industries 

January  9,  1921. 
Me.  E.  F.  Carter,  Executive  Officer,  State  Ch/ilcl  Welfare  Commission,  Raleigh 
N.  C. 

Dear  Sir: — In  reply  to  yours  of  January  7. 

The  question  you  present  cannot  be  answered  positively  and  with  confidence 
that  the  answer  is  correct.  The  wording  of  the  statute,  section  6559  of  the 
Consolidated  Statutes  of  1919,  in  the  particular  mentioned  by  you,  is  very  ob- 
scure. After  considering  it  carefully,  however,  we  think  the  better  con- 
struction is  that  the  numeral  2  qualifies  both  males  and  females,  and 
construed  with  its  context  means  that  the  section  shall  apply  where  there 
are  more  than  two  individuals,  whether  males  or  females.  Consequently, 
it  would  apply  in  a  case  where  there  is  one  male  and  five  females  or  one 
female  and  five  males. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


Child   Welfare   Commission — Rules   and   Regulations 

May  7,  1921. 
Mr.  E.  p.  Carter,  Executive  Officer,  Raleigfi^,  N.  C. 

Dear  Sir: — We  reply  herein  to  your  three  letters  of  May  6. 

1.  Is  it  consistent  with  the  design  and  intent  of  the  Child 
Labor  Law  and  within  power  of  the  commission  acting  upon  the 
authority  conferred  upon  it  in  section  5,  "except  in  cases  and 
under  regulations  prescribed  by  the  commission,"  to  make  rules 
to  allow  children  under  14  years  of  age,  out  of  school  hours, 
to  be  engaged  in  light  employment  a  limited  number  of  hours  at  a 
lower  age  than  would  be  allowed  in  an  employment  that  would 
require  greater  physical  endurance? 

We  think  the  exception  incorporated  in  C.  S.  5032  (section  5  of  chapter  100 
Public  Laws,  1919),  in  the  following  words,  "except  in  cases  and  under 
regulations  prescribed  by  the  commission  herein  created,"  was  intended  to 
soften  the  rigidity  of  the  remainder  of  the  section  in  prohibiting  absolutely 
the  employment  of  a  child  under  fourteen  years  of  age  in  certain  avocations 
therein  defined.  This  exception,  in  our  opinion,  enables  the  commission  to 
make  regulations  in  particular  cases  as  well  as  in  general  terms.  If,  for 
instance,  special  circumstances  should  make  the  rigid  enforcement  of  the  law 
a  hardship  in  a  particular  case,  the  commission  would  have  the  right  to  ob- 
viate this  hardship,  if  it  could  be  done  consistently  with  the  general  tenor 
of  the  act. 
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2.  Section  5031  of  the  C.  S.  1919,  requires  tlie  commission  to  make  and 
formulate  rules  and  regulations  for  enforcing  and  carrying  out  laws  relat- 
ing to  seats  for  women  employes  (C.  S.  6555)  and  those  requiring  separate 
toilets  for  sexes  and  races  (C.  S.  6559).  You  inquire  upon  this  whether  or 
not  the  commission  has  authority  to  formulate  and  pass  rules  that  will 
require  a  reasonable  standard  for  the  material  construction,  equipment  of 
toilets  and  their  physical  sanitation  and  cleanliness.  We  think  so,  with,  of 
course,  the  limitations  contained  in  the  above  mentioned  sections  of  C.  S. 
The  same  rule  would  apply  to  buildings  erected  after  the  enactment  of 
chapter  83,  Public  Laws,  1913,  with  the  limitations  contained  in  section  6560 
of  C.  S.  We  think  the  counties  exempted  from  the  separate  toilets  act  in  C.  S. 
6564  are  also  exempted  from  any  rules  or  regulations  that  the  commission 
may  make. 

3.  The  rule  announced  under  the  sub-heading  2,  would  also,  we  think,  apply 
to  providing  suitable  seats  for  women  employes  as  provided  in  section  6555 
of  C.  S.  under  the  limitations  contained  in  such  section. 

Yours  truly,  James  S.  Manning, 

Attorney-G-eneral. 


MISCELLANEOUS  OPINIONS 


Vital  Statistics — Election  of  Registrar 

January  25,  1921. 
Hon.  H.  L.  Swain,  Senate  Chamber,  Raleigh.  N.  C. 

Dear  Sir: — In  reply  to  yours  of  January  25. 

The  statute  7089  of  the  Consolidated  Statutes  fixes  the  term  of  office  of 
each  local  registrar  at  four  years,  beginning  with  the  first  day  of  January 
of  the  year  in  which  he  was  appointed.  In  Tyrrell  County,  then,  the  term 
of  the  incumbent  extended  to  the  first  day  of  January,  1921,  when  there 
would  be  a  vacancy  In  the  office.  It  seems  from  your  statement  that  the 
outgoing  board  of  county  commissioners  held  a  special  meeting  on  Novem- 
ber 24  in  anticipation  of  this  vacancy  and  their  own  retirement  from  ofl&ce 
on  the  first  Monday  of  December,  and  appointed  a  man  other  than  the  in- 
cumbent to  act  as  registrar  of  vital  statistics,  indeed  one  of,  their  own  num- 
ber, and  you  ask  if  this  appointment,  so  far  in  advance  of  the  vacancy,  was 
legal.  We  think  not.  The  statute  requires  the  chairman  of  the  Board  of 
County  Commissioners  to  appoint  such  local  registrar  at  least  ten  days 
before  the  expiration  of  the  term  of  office  of  the  incumbent.  The  only 
person  who  could  appoint,  under  the  statute,  is  the  chairman  of  the  Board 
of  County  Commissioners  existing  at  the  time  of  the  vacancy  or  ten  days 
before.  An  appointment  may  not  be  made  to  an  office  which  is  not  vacant. 
It  naturally  follows  from  this  rule  that  a  prospective  appointment  to  fill 
a  vacancy  which  has  not  yet  occurred  unless  specially  provided  for  by  law. 
Is  improper.  The  only  special  provision  in  this  case  is  that  the  appointment 
should  be  made  at  least  ten  days  before  the  vacancy  occurred.  The  Legisla- 
ture, it  seems  to  us,  in  designating  the  chairman  of  the  County  Commis- 
sioners as  the  appointive  power  in  these  cases,  meant  the  chairman  who 
went  into  office  the  preceding  first  Monday  in  December.  If  the  chairman 
of  the  old  board  might  appoint  in  November  in  anticipation  of  his  term 
expiring  on  the  first  Monday  in  December,  there  could  be  no  good  reason 
why  he  might  not  appoint  to  these  vacancies  in  succession  for  a  hundred 
years  to  come,  and  thus  perpetuate  his  appointive  power  to  a  period  long  after 
he  had  departed  from  this  earth. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


Constitution — Proposed  Amendments 

January  31,  1921. 
Mr.  Robt.  H.  Wright,  Chairman  State  Educational  Commission,  Greenville, 
North  Carolina. 
Dear  Sir: — In  reply  to  yours  of  January  29. 

You  left  in  our  office  a  few  days  ago  a  copy  of  a  bill  to  be  entitled  "An 
Act  to  Amend  the  Constitution  of  the  State  of  North  Carolina  to  Prevent  Spe- 
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cial  School  Legislation,  to  Render  the  Principle  of  the  State  Literary  Fund 
Inviolable,  and  to  Eliminate  All  References  to  the  State  Board  of  Education 
and  the  Superintendent  of  Public  Instruction,  Thereby  Enabling  the  Gen- 
eral Assembly  to  Provide  by  Statute  for  a  State  Board  of  Education  and 
a  Superintendent  of  Public  Instruction."     This  copy  we  have  before  us  now. 

The  State  Educational  Commission,  so  you  say,  would  like  to  have  the 
opinion  of  the  Attorney-General,  that  if  this  bill  is  enacted  into  a  law  and 
the  people  ratify  the  proposed  amendments  at  the  next  general  election,  they 
will  accomplish  the  purpose  proposed  by  the  State  Educational  Commission 
and  will  do  no  more  than  this.  The  primary  effect  of  these  amendments, 
if  adopted  and  incorporated  in  our  fundamental  law,  would  be  in  the  first 
place  to  abolish  the  State  Board  of  Education  as  it  is  now  constituted 
under  Article  9  of  the  Constitution;  in  the  second  place,  to  eliminate  the 
State  Superintendent  of  Public  Instruction  from  the  list  of  constitutional 
officers.  The  secondary  effect  would  be  to  place  the  whole  state  organization 
of  public  education  within  the  competency  of  the  Legislature  to  deal  with  it 
as  it  may  determine  from  time  to  time.  The  adoption  of  these  amendments 
would  not,  of  course,  interfere  with  the  general  provisions  in  Article  9,  re- 
quiring that  education  shall  be  encouraged;  that  the  General  Assembly  shall 
provide  for  schools  and  also  for  the  separation  of  races  in  the  schools; 
that  counties  are  to  be  divided  into  districts  and  schools  maintained  therein 
at  least  six  months  in  every  year;  that  the  description  of  property  devoted 
to  educational  purposes  shall  remain  the  same  but  that  it  shall  be  entitled, 
The  State  Literary  Fund;  that  the  composition  of  the  county  school  fund 
shall  remain  unaltered  as  also  the  election  of  trustees  and  provisions  for 
maintenance  of  the  University  and  the  description  of  the  benefits  of  that 
institution. 

The  effect  of  the  adoption  of  the  proposed  amendment  III,  by  striking 
out  the  words,  "establishing  or  changing  the  lines  of  school  districts"  and 
substituting  therefor  the  words  "relating  to  public  schools,"  would,  in  our 
opinion,  very  much  broaden  the  prohibition  against  local,  private,  or  special 
legislation  as  it  now  exists  in  section  29  of  Article  2.  The  prohibition  now  is 
against  such  legislation  establishing  or  changing  the  lines  of  school  dis- 
tricts. If  the  amendment  is  adopted,  it  will,  in  our  opinion,  eliminate  all 
special,  local  or  private  legislation  in  reference  to  public  schools.  "Relating" 
is  defined  to  be  in  respect  to,  in  reference  to,  in  regard  to.  Hence,  an 
act  fixing  the  salaries  of  judges  of  all  courts,  is  one  relating  to  courts  which 
under  the  Pennsylvania  Constitution,  is  required  to  be  general.  Common- 
wealth V.  Mathues,  210  Pa.,  372. 

The  Illinois  court  in  construing  the  statute  authorizing  appeal  directly  to 
the  Supreme  Court  in  cases  "relating  to  revenue,"  held  that  the  revenue 
must  be  directly  and  not  merely  incidentally  or  remotely  involved.  A  suit 
to  restrain  a  county  and  its  Board  of  Supervisors  from  entering  into  a  con- 
tract employing  a  tax  ferret,  was  not  one  relating  to  revenue  within  the  act. 
Wilson  V.  Marion,  205  111.,  580. 

In  section  29,  as  it  is  now  written,  there  is  a  provision  prohibiting  this 
special  legislation  in  matters  relating  to  ferries  and  bridges.  Our  court 
held  in  Martin  County  v.  Trust  Company,  178  N.  C,  p.  26,  that  this  prohibition 
did  not  prohibit  special  legislation  providing  for  the  issue  of  bonds  to  build  a 
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bridge  over  a  dividing  stream  and  for  a  special  tax  in  botli  counties  to  meet 
said  bonds.  It  seems,  then,  that  the  prohibition  as  written  by  you  in  the 
proposed  amendment  is  not  broad  enough  to  prohibit  special  legislation  pro- 
viding for  the  issue  of  bonds  and  the  levying  of  a  special  tax  in  school 
districts  or  counties. 

We  have  read  carefully  chapter  six  of  the  report  of  your  committee  en- 
titled Administrative  Handicaps.  Whether  or  not  these  handicaps  will  be 
entirely  removed  under  the  construction  of  the  proposed  amendments  given 
above,  we  cannot,  of  course,  at  present  express  any  opinion  which  would 
aid  you  in  accomplishing  those  purposes.  If  those  amendments,  with  the 
construction  we  have  given  them,  fit  in  with  your  conception  of  the  reforms 
desired,  no  doubt  with  proper  legislation  supplemental  thereto,  the  reform 
will  be  accomplished. 

Yours  truly,  James  S.  Manning, 

Attorney-General. 


General  Assembly — Allowance  to  Members 

February  21,  1921. 
Me.  M.  B.  Gilover,  Chairnnan  of  the  House  Committee  on  Exi^enses  of  the 
House,  Raleigh,  N.  C. 
Dear  Sir: — You  have  requested  my  opinion  on  the  House  Bill  to  allow 
compensation  of  $200.00  to  members  of  the  present  General  Assembly  to 
meet  their  expenses  while  in  Raleigh  attending  its  session.  I  have  investi- 
gated the  power  of  the  Legislature  to  fix  the  compensation  of  its  own  mem- 
bers, and  while  duly  appreciating  the  fact  that  the  present  compensation 
fixed  by  Article  2,  section  28  of  the  Constitution  is  inadequate  to  pay  the 
expenses  of  members  of  the  Legislature,  I  am  convinced  that  the  power  to 
fix  their  compensation  is  withdrawn  from  the  Legislature.  In  support 
of  this  I  call  your  attention  to  the  opinion  in  the  case  of  Eensall  v.  Stafford, 
178  N.  C,  461.   In  his  concurring  opinion  in  that  case,  C.  J.  Clark  said: 

"It  is  true  that  formerly,  in  all  the  States,  the  Legislatures  were 
allowed  to  fix  their  own  compensation.  This  exception  to  sound 
principle  was  deemed  unavoidable  by  reason  of  its  being  the  leg- 
islative power,  and,  therefore,  the  only  authority  which  could 
act.  It  is  a  part  of  the  history  of  this  and  all  other  States  that 
at  each  session  of  the  State  Legislature,  owing  to  the  differences 
among  the  members  as  to  the  proper  rate  of  compensation  a  week, 
and  often  more,  of  the  session  was  usually  wasted  in  settling  that 
matter.  To  avoid  this  the  State  Constitution  provided  that  "The 
members  of  the  General  Assembly  should  receive  as  compensation 
for  their  services  the  sum  of  $4  per  day  for  a  session  not  exceed- 
ing 60  days,  and  should  they,  remain  longer  in  session  they  shall 
serve  without  compensation."  Public  opinion  deemed  it  inexpe- 
dient, as  well  as  an  impropriety,  that  officials  should  fix  their 
own  pay.  For  the  same  reason,  a  similar  change  was  made  in  the 
Constitution  of  nearly  all  the  other  States,  fixing  the  compensa- 
tion of  members  of  the  Legislature.  By  reason  of  the  increased 
cost  of  living,  this  compensation  has  now  become  inadequate. 
But  to  meet  this,  wherever  a  constitutional  amendment  has  been 
made  it  has  increased  the  rate  of  compensation,  and  not  restored 
to  the  Legislature  the  former  power  of  fixing  the  compensation  of 
its   own   members." 
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In  Ba7ik  v.  Worth,  117  N.  C,  153,  the  court  held  that  the  compensation  of 
members  of  the  Legislature,  as  fixed  by  the  Constitution,  was  limited  to  60 
days  and  unless  the  Legislature  appointed  a  special  commission  and  either 
expressly  or  by  necessary  implication,  authorize  that  committee  to  sit  in 
vacation  and,  in  the  resolutions  or  the  Act,  fix  the  compensation  of  the  Com- 
mission sitting  in  vacation,  the  commission,  although  they  sat  in  vacation, 
could  not   receive  its  per   diem. 

These  are  the  only  two  cases  that  I  find  in  our  reports  in  which  the  Su- 
preme Court  has  passed  upon  this  question.  To  my  mind,  it  is  clear  that  it 
is  the  opinion  of  the  Court  that  the  compensation  of  members  of  the  Gen- 
eral Assembly  can  be  increased  only  by  an  amendment  to  the  Constitution 
itself  and  not  by  any  legislative  act. 

With    very    great    respect,    I    am, 

Yours  truly,  James  S.  Maxning, 

Attorney-Getieral. 


Bellamy  Act 

March  9,  1921. 
Hon.  Clem  G.  Wright,  Greensboro,  N.  C. 

Dear  Sir: — You  ask  this  office  to  interpret  the  Bellamy  Act  with  especial 
reference  to  the  obligations  of  certifying  physicians  thereunder. 

The  act  is  apparently  drawn  with  full  knowledge  of  our  existing  marriage 
law.  As  does  that,  it  enforces  its  design  by  prohibition  and  penalties  upon 
the  officers  and  physicians  who  are  to  administer  it,  and  not  upon  the  par- 
ties to  the  marriage  contract  itself.  Any  marriage,  then,  which  has  been  sol- 
emnized since  March  5,  the  date  on  which  the  Bellamy  Act  was  ratified,  is  per- 
fectly valid,  though  upon  a  license  issued  also  since  March  5,  without  the 
certificates  required  by  the  act.  In  other  words,  a  marriage  when  per- 
formed by  a  justice  of  the  peace,  or  minister  of  the  gospel  is  valid  though 
there  may  be  an  illegal  license,  or  no  license  at  all. 

The  Bellamy  Act  forbids  the  register  of  deeds  to  issue  a  license  to  a  male 
applicant  unless  the  application  is  accompanied  by  a  certificate  that  he  has  no 
venereal  disease,  no  tuberculosis  in  its  infectious  state,  and  that  he  has 
not  been  adjudged  by  a  court  of  competent  jurisdiction  an  idiot,  imbecile,  or 
of  unsound  mind.  The  female  applicant  must  present  a  certificate  that  she  has 
no  tuberculosis  in  its  infectious  stage,  and  that  she  has  not  been  adjudged 
by  a  court  of  competent  jurisdiction  to  be  of  unsound  mind.  The  term  "ap- 
plicant" in  the  statute,  in  the  connection  in  which  it  is  used,  is  somewhat 
obscure,  but  we  think  it  should  be  interpreted  as  applicable  only  to  those 
persons,  male  and  female,  for  whose  benefit  the  license  is  issued.  The  reg- 
ister of  deeds  who  issues  the  licenses  without  these  two  certificates  having 
been  presented  to  him,  is  declared  guilty  of  a  misdemeanor  and  is  subject  to 
a  fine  or  imprisonment.  Any  reputable,  duly  licensed  physician,  resident 
in  the  county  in  which  the  license  is  applied  for  may  make  the  certificate. 
The  county  health  oflficer  of  such  county  must  examine  the  applicants  on  de- 
mand, and  if  he  finds  them  fit,  must  give  the  certificate  without  charge.  The 
physician  who  knowingly  and  wilfully  makes  any  false  statement  in  such 
certificate  is  guilty  of  a  misdemeanor  and  may  be  fined  or  imprisoned. 
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It  is  asked,  though,  how  can  the  physician  certify  that  the  applicant  has 
never  been  judicially  declared  of  unsound  mind?  Many  cases  may  be 
suggested,  in  which  it  would  be  impossible  for  the  applicant  to  satisfy  the 
certifying  physician  as  to  this  point  beyond  cavil  or  doubt.  The  certifying 
physician  is  not,  however,  an  insurer  of  the  truth  of  statements  in  the  cer- 
tificate. All  the  law  requires  of  him  is  that  he  should  satisfy  his  judgment 
in  each  particular  case,  with  the  individual  features  incident  to  it,  by  the  or- 
dinary means  accessible  to  him.  He  commits  no  crime  unless  he  wilfully 
and  knowingly  makes  a  false  statement,  or  makes  such  false  statement  reck- 
lessly without  belief,  or  any  fair  and  just  ground  to  believe,  in  its  truth.  A 
conscientious  physician,  and  a  large  majority  of  them  are,  applying  these 
general  rules,  will  have  little  difficulty  in  dealing  with  particular  cases. 
Yours  very  truly,  James   S.   Mannixg, 

Attorney-General. 


Statutes — Repeal   Intekpretation 

March  11,  1921. 
Hon.  J.  H.  Beidgers,  Henderson,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  March  10th. 

You  ask  whether  or  not  from  defects  in  the  act,  the  Building  Commission 
has  in  legal  effect  been  abolished  by  H.  B.  1551,  S.  B.  1302,  ratified  on  March 
9th,  1921.     The  operative  part  of  that  is  as  follows: 

"Section  1.  That  sections  seven  thousand  four  hundred  and 
ninety-two,  seven  thousand  four  hundred  and  ninety-three,  seven 
thousand  four  hundred  ninety-four  of  the  Consolidated  Statutes, 
it  being  chapter  three  hundred  and  three  of  the  Public  Laws  of 
one  thousand  nine  hundred  and  nineteen,  be  and  the  same  is 
hereby  repealed,  and  section  seven  of  chapter  one  hundred  and 
fifty-four  of  the  Public  Laws  of  one  thousand  nine  hundred  and 
seventeen  be,  and  the  same  is  hereby  repealed." 

Consolidated  Statutes,  sections  7492,  7493  and  7494  are  the  three  last 
sections  in  Article  2,  entitled  State  Building  Commission,  chapter  126  of 
the  C.  S.  Sections  7492-93  deal  only  with  the  State  Architect,  while  7494 
requires  an  annual  report  from  the  commission.  This  was  the  state  of  the 
law  at  the  time  of  the  enactment  of  the  repealing  statute.  Section  7  of  chap- 
ter 154  of  the  Public  Laws,  1917,  first  established  the  Building  Commission 
and  defined  its  powers  and  duties.  Chapter  303,  Public  Laws  1919  provided 
in  section  1  that  section  7  of  chapter  154  of  Public  Laws  of  1917  be  and  the 
same  is  hereby  repealed  and  the  following  is  enacted  in  lieu  thereof.  The 
remainder  of  the  section  is  taken  up  with  a  more  definite  statement  of  the 
organization,  powers  and  duties  of  the  State  Building  Commission  and  pro- 
vides for  the  employment  of  a  State  Architect.  This  latter  statute,  in- 
cluding section  9  of  the  Act  of  1917,  was  brought  forward  in  the  C.  S.  as 
sections  7487  to  7494  inclusive.  It  is  manifest  that  the  specific  repeal  of 
section  7492  and  7493  of  the  C.  S.,  standing  alone,  would,  in  legal  effect,  only 
abolish  the  office  of  State  Architect,  leaving  the  Building  Commission  still 
as  a  part  of  the  State  Government.  The  omission  of  the  sections  in  the  C.  S. 
7487  to  7491  in  the  body  of  the  repealing  act  was  manifestly  a  clerical 
error  which  was  cured  by  the  clause,  "It  being  chapter  303  of  the  Public 
Laws  of  1919." 
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The  purpose  of  all  construction  of  legislative  acts  is  to  arrive  at  the  intent 
of  the  Legislature.  To  ascertain  that  intent,  effect  must  be  given  to  all  clauses 
and  provisions  of  the  act.  When  it  is  remembered  that  the  legal  effect  of  the 
repeal  of  a  repealing  act  is  to  re-establish  in  full  force  the  original  act 
repealed,  it  is  readily  seen  that  to  accomplish  the  purpose  of  the  Legislature, 
it  would  not  suffice  to  repeal  chapter  303  of  the  Public  Laws  of  1919,  but  it 
must  go  further  and  repeal  section  7  of  chapter  154  of  the  Public  Laws  of 
1917,  if  it  was  to  accomplish  the  purpose  indicated  by  the  title  of  the  recent 
act  to  abolish  the  State  Building  Commission  and  the  office  of  the  State 
Architect.  This  was  done  in  the  act  under  discussion.  If  its  purpose  had 
been  only  to  abolish  the  State  Architect,  it  would  not  have  been  necessary 
to  repeal  section  7  of  chapter  154,  Public  Laws  of  1917,  because  the  State 
Architect  was  first  established  in  chapter  303. 

So  we  have  the  Legislature  in  a  bill  whose  title  is  as  follows:  "An  act 
to  repeal  the  law  creating  the  State  Building  Commission  and  State  Archi- 
tect and  to  restore  to  the  several  institutions  of  the  State,  through  their 
boards  of  directors  and  boards  of  trustees,  the  control  of  building  at  said 
institutions,"  repealing  in  express  terms  chapter  303  of  the  Public  Laws 
of  1919,  but  in  doing  so  embodying  in  the  act  a  clerical  error  in  referring 
to  the  corresponding  sections  of  the  Consolidated  Statutes. 

The  Court  in  Fortune  v.  Comwdssioners,  140  N.  C,  322.  meets  such  clerical 
errors  as  follows: 

"Some  of  the  cardinal  rules  for  the  interpretation  of  a  statute 
are  that  it  should  be  construed  with  reference  to  its  general  scope 
and  the  intent  of  the  Legislature  in  enacting  it  and,  in  order  to 
ascertain  what  was  the  purpose,  we  must  give  effect  to  all  of  its 
clauses  and  provisions.  Where  the  language  used  is  ambiguous, 
or  admits  of  more  than  one  meaning,  it  is  to  be  taken  in  such  a 
sense  as  will  conform  to  the  scope  of  the  act  and  effectuate  its 
object.  The  use  of  inapt,  inaccurate  or  improper  terms  or 
phrases  will  not  invalidate  the  statute,  provided  the  real  mean- 
ing of  the  Legislature  can  be  gathered  from  the  content  or  from 
the  general  purpose  and  tenor  of  the  enactment.  Clerical  errors 
or  misprisions  which,  if  not  corrected,  would  render  the  statute 
unmeaning  or  incapable  of  reasonable  construction  or  would  de- 
feat or  impair  its  intended  operation,  will  not  necessarily  vitiate 
the  act,  for  they  will  be  corrected,  if  practicable.  Nor  will  mere 
inadvertences  or  omissions  have  that  effect,  provided  they  can 
be  supplied  by  reference  to  the  context  or  to  other  statutes,  and 
the  true  reading  of  the  statute  made  obvious  and  its  real  meaning 
apparent." 

Consequently,  we  conclude  that  there  can  be  no  doubt  of  the  intention  of  the 
Legislature  to  abolish  the  Building  Commission  absolutely  and  that  it  has 
used -in  the  act  words,  which  properly  construed,  accomplish  that  purpose. 
Yours  very  truly,  James   S.  Manning, 

Attorney-General. 
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State  Institutions — Building  Fund 

March  12,  1921. 
Mr.  Robt.  H.  Wright,  President,  East  Carolina  Teachers  Training  School, 
Greenville,  N.  G. 

Dear  Sir: — In  reply  to  yours  of  March  10. 

You  state  that  in  your  opinion  since  the  Building  Commission  has  been 
abolished,  the  discretion  conferred  upon  said  Building  Commission,  acting 
with  the  Governor,  to  divert  funds  provided  in  the  general  bond  act  from 
one  purpose  specifically  defined  in  said  act  to  another  is  now  vested  in  the 
boards  of  the  various  institutions  and  the  Governor.  In  this  opinion  we 
coincide.  The  effect  of  the  abolition  of  the  Building  Commission  and  State 
Architect  and  the  re-establishment  of  conditions  as  they  were  before  the 
enactment  of  section  7  Public  Laws,  chapter  154  of  1917,  is  to  vest  in  the  va- 
rious gSverning  boards  of  the  State  institutions  the  authority  which  existed 
previous  to  the  enactment  of  that  law.  The  particular  provision  of  the 
permanent  improvement  bond  act,  under  which  authority  was  given  to 
transfer  appropriations  for  one  purpose  to  another,  is  as  follows: 

"And  authority  is  hereby  given  to  the  said  State  Building 
Commission,  by  and  with  the  consent  and  approval  of  the  Gov- 
ernor of  the  State,  when  it  is  ascertained  by  them  that  any 
institution  is  more  urgently  in  need  of  other  permanent  improve- 
ments than  those  herein  specified  in  this  act,  to  divert  such  part 
of  the  appropriations  herein  made  to  said  institutions  or  institu- 
tions from  the  purpose  of  this  act  specified  as  may  be  needed  to 
provide  the  permanent  improvements  more  urgently  needed  in 
the  judgment  of  said  Building  Commission  and  the  Governor 
of  the  State." 

This  law  was  ratified  on  March  8,  the  law  abolishing  the  Building  Com- 
mission and  State  Architect  was  ratified  on  March  9.  Consequently,  the  au- 
thority given  in  the  above  quotation  must  be  interpreted  in  the  light  of  the 
subsequent   abolition    of  the   Building   Commission. 

This  repeal  of  the  Building  Commission  also  revives,  if  it  was  at  any  time 
repealed,  the  law  requiring  plans  to  be  submitted  to  the  Insurance  Commis- 
sioner that  they  might  be  passed  upon  by  him  with  reference  to  security  from 
fire.  The  Insurance  Commissioner's  authority  will,  however,  extend  no 
further  in  modifying  the  building  plans  than  is  necessary  to  secure  such 
safety  from  fire,  as,  under  the  circumstances,  is  reasonable.  See  C.  S.,  sec- 
tion 6453. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


Osteopathy 

March  18,  1921. 

Dr.  KJEMp  P.  B.  Bonner.  Secretary-Treasurer,  Board  of  Medical  Examiners^, 
Morehead  City,  N.  C. 

My  Dear  Sir: — In  reply  to  yours  of  March  15. 

We  enclose  copy  of  an  opinion  rendered  by  this  office  to  Dr.  H.  A.  Royster 
on  August  21,  1918. 
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At  the  recent  session  of  the  Legislature,  the  Medical  Practice  Act  was  re- 
drafted and  in  it  is  a  very^  clear  and  satisfactory  definition  of  what  is  prac- 
ticing medicine.  One  of  the  exceptions  to  that  act  is  those  who  practice 
Osteopathy  "as  defined  by  law,  particularly  in  section  6700  of  the  Consolidated 
Statutes."  Osteopathy  is  defined  by  the  courts  of  this  country,  including  our 
own  Supreme  Court,  as  follows: 

"Osteopathy  is  a  method  of  treating  diseases  of  the  human  body 
without  the  use  of  drugs,  by  means  of  manipulation  applied  to 
various  nerve  centers,  chiefly  those  along  the  spine,  with  a  view 
to  inducing  free  circulation  of  the  blood  and  lymph,  and  an  equal 
distribution  of  the  nerve  forces.  Special  attention  is  given  to 
the  readjustment  of  any  bones,  muscles,  or  ligaments  not  in  the 
normal  position." 

Its  methods  are  thus  described  by  one  of  its  practitioners  in  the  New 
International  Enc: 

"Osteopathy  is  a  method  of  treating  disease  by  manipulation, 
the  purpose  and  result  of  which  is  to  restore  the  normal  con- 
dition of  nerve  control  and  blood  supply  to  every  organ  of 
the  body,  by  removing  physical  obstruction  or  by  stimulating 
or  inhibiting  functional  activity,  as  the  condition  may  require." 

Section  6700  of  the  C.  S.  is  as  follows: 

"For  the  purpose  of  this  article  osteopathy  is  defined  to  be 
the  science  of  healing  without  the  use  of  drugs,  as  taught  by 
the  various  colleges  of  osteopathy  recognized  by  the  North  Car- 
olina Osteopathic  Society,  Incorporated." 

Section  6702  provides  for  the  examination  and  certification  of  an  applicant 
to  practice  osteopathy  in  North  Carolina.  In  that  section  is  provided  an 
equivalent  for  a  diploma  which  includes  a  knowledge  of  subjects  beyond 
the  ordinary  scope  of  osteopathy  as  generally  understood.  In  the  opinion  of 
this  office,  however,  this  is  a  mere  rule  of  convenience  to  be  applied  by  the 
osteopaths  themselves  in  their  relation  among  themselves.  It  cannot  be  con- 
strued as  extending  the  definition  of  osteopathy  as  given  above.  The  recent 
Medical  Practices  Act,  as  above  said,  defines  what  is  the  practice  of 
medicine  and  surgery.  All  persons  who  enter  upon  this  practice  are  required 
to  be  licensed  as  provided  in  the  act.  It  recognizes  osteopathy  as  a  separate 
and  distinct  branch  of  the  art  of  curing,  and  in  legal  effect,  in  the  opinion 
of  this  office,  it  establishes  a  line  beyond  which  osteopaths  cannot  go 
without  subjecting  themselves  to  the  penalty  imposed  upon  those  who 
practice  medicine  or  surgery  within  the  definition  of  the  act  without  a 
license. 

Yours  very  truly,  James   S.   Manning, 

Attorney-Geyieral. 


Condemned   Cae — Claim   and    Delivery 

March  24,  1921. 
Me.  John  W.  Mauser,  Slieriff,  Netcton,  N.  C. 

My  Dear  Sir: — Your  special  delivery  letter  of  March  23  is  received. 
In  my  opinion  you  ought  not  to  surrender  the  car  upon  the  claim  and  de- 
livery proceedings.     You  are  holding  it  by  virtue  of  an  order  of  competent 
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jurisdiction  condemned  to  be  sold.  In  the  affidavit  for  claim  and  delivery 
the  claimant  must,  under  section  831  of  the  C.  S.,  swear:  "4.  That  the 
property  has  not  been  taken  for  tax,  assessment  or  fine  pursuant  to  a  statute; 
or  seized  in  the  execution  of  attachment  against  the  property  of  the  plain- 
tiff or  if  so  seized,  it  is  by  statute  exempt  from  such  seizure."  In  this  case 
this  car  has  been  seized  pursuant  to  law  and  condemned  pursuant  to  law,  and 
in  offering  it  for  sale  you  are  obeying  the  order  of  a  court  of  competent 
jurisdiction  and  you,  acting  as  such,  are  a  mere  officer  of  the  court.  So,  I 
think  you  ought  to  decline  the  surrender  and  have  the  officer  make  a  return 
that  the  car  was  in  your  possession  under  order  of  the  court  condemned  to 
be  sold,  and  also  that  the  property  was  located  in  Catawba  County  and  the 
court  in  Mecklenburg  had  no  jurisdiction. 

I  think,  then,  that  you  ought  to  move  in  the  court  in  Mecklenburg  County 
to  dismiss  the  claim  and  delivery  upon  the  same  two  grounds,  to-wit:  That 
the  property  had  been  condemned  and  ordered  sold,  filing  a  copy  of  the  pro- 
ceedings and  judgment  of  the  court;  and,  two,  that  the  proper  venue  of  the 
suit  is  Catawba,  as  the  car  is  in  that  county. 

I  have  read  the  decision  of  the  Supreme  Court  of  the  United  States  referred 
to  in  your  letter,  and  it  supports  your  position. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


North  Carolina  Railroad 

April  15,  1921. 

Mr.  Alexandeb  Webb,  Chairman  Land  Committee,  North  Carolina  Railroad 
Company,  Raleigh,  N.  C. 

Dear  Sir: — Referring  to  the  enclosed  papers,  I  beg  to  advise  you  that  I  have 
carefully  read  these  papers  and  examined  them  and  I  am  inclined  to  the 
opinion  that  the  North  Carolina  Railroad  Company  ought  to  comply  with 
this  proposition.  It  is  a  part  of  the  proposition,  that  at  the  expiration  of 
thirty  years,  when  it  is  assumed  that  the  bonds  will  be  paid,  one-third  interest 
in  the  station  facilities  to  be  provided  under  this  arrangement  shall  belong 
absolutely  to  the  North  Carolina  Railroad  Company.  The  present  passenger 
station,  I  presume,  will  remain  where  it  is,  that  is,  I  do  not  see  anything 
in  these  papers  referring  to  it  or  providing  for  its  destruction.  It  is  con- 
structed upon  property  which  evidently  belongs  to  the  North  Carolina  Rail- 
road Company.  The  property  to  be  used  for  the  new  station  is  property 
that  may  well  be  dedicated  to  the  new  station.  It  is  true  that  the  land  which 
the  North  Carolina  Railroad  Company  contributes  is  nearly  four  times  the 
quantity  contributed  by  the  Southern  Railway  Company,  but  the  plan  con- 
templates that  the  Southern  Railway  will  provide  the  means  by  which  the 
bonds  to  be  issued  of  the  city  of  Greensboro  will  be  paid  off  and  these  bonds 
will  be  matured  during  the  present  lease  of  the  North  Carolina  Railroad 
Company  to  the  Southern  Railway  Company.  Of  course,  the  contract  between 
the  Southern  Railway  Company  and  the  North  Carolina  Railroad  Company 
effectuating  the  purpose  should  be  carefully  drawn,  binding  the  Southern 
Railway  Company,  their  successors  and  assigns  and  should  be  placed  on  record 
in  the  Register's  office  in  Greensboro. 
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The  only  apprehension  that  I  would  have  in  the  matter  is  that  the  Southern 
Railway  Company  might  fail  to  comply  with  its  contract  with  the  city, 
in  which  event  the  North  Carolina  Railroad  Company  might  lose  its  interest 
in  the  .93  of  an  acre,  but  it  would  still  have  the  present  passenger  station. 
But  if  the  station  was  bought  by  either  the  Southern  Railway  Company 
of  its  successors,  or  assignee;  then,  I  think,  its  contract  to  convey  one-third 
interest  in  the  said  new  station  facilities  would  be  in  force  and  would  be 
binding. 

I  return  herein  the  papers  you  enclosed. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


Concealed  Weapons — Civil  Officees  of  U.  S. 

May  5,  1921. 
Mr.  a.  Wetland  Cook,  Postmaster,  Greenshoro,  N.  C. 

Dear  Sir: — If  you  will  examine  section  4410  of  C.  S.,  you  will  find  that  its 
last  clause  is  as  follows:  "This  section  shall  not  apply  to  the  following  per- 
sons: Officers  and  soldiers  of  the  U.  S.  Army,  civil  officers  of  the  U.  S. 
while  in  the  discharge  of  their  official  duties,  officers  and  soldiers  of  the 
Militia  and  the  State  Guard,  when  called  into  actual  service,  officers  of  the 
State,  or  of  any  county,  city  or  town  charged  with  the  execution  of  the  laws 
of  the  State,  when  acting  in  the  discharge  of  their  official  duties." 

The  discussion  here  is,  of  course,  confined  to  the  exception  of  civil  officers 
of  the  U.  S.  while  in  the  discharge  of  their  official  duties.  State  v.  Boone, 
132  N.  C,  1107,  held  that  an  employe  of  a  contractor  under  the  Star  Route 
System  of  carrying  mail  was  not  an  officer  of  the  U.  S.  such  as  defined  in 
this  exception.  In  G^-oves  v.  Barden,  169  N.  C,  8,  the  court  distinguishing 
State  V.  Boone  held  that  a  rural  mail  carrier  was  a  civil  officer  of  the  U.  S. 
Government.  The  necessary  effect  of  this  holding,  of  course,  is  that  such 
rural  carriers  come  within  the  exception  of  the  concealed  weapon  statute 
while  they  are  actually  in  the  discharge  of  their  official  duties  and  not 
otherwise.  It  was  recently  held  by  the  Supreme  Court  of  the  U.  S.  in  Johnson 
V.  Maryland,  41  Supreme  Court  Rep.  p.  16,  with  reference  to  license  for  the 
driver  of  a  Government  motor  truck  as  follows: 

"Of  course  an  employee  of  the  U.  S.  does  not  secure  a  general 
immunity  from  State  law  while  acting  in  the  course  of  his  em- 
ployment *  *  *  It  ygry  well  may  be  that,  when  the  U.  S.  has 
not  spoken,  the  subjection  to  local  law  would  extend  to  general 
rules  that  might  affect  incidentally  the  mode  of  carrying  out  the 
employment — as,  for  instance,  a  statute  or  ordinance  regulating 
the  mode  of  turning  at  the  corners  of  streets.  *  *  *  g^t  even 
the  most  unquestionable  and  most  universally  applicable  of  State 
laws,  such  as  those  concerning  murder,  will  not  be  allowed  to 
control  the  conduct  of  a  marshal  of  the  U.  S.  acting  under  and 
in  pursuance  of  the  laws  of  the  U.  S.  Ex  parte  Neagle,  135 
U.  S.  1,  10  Sup.  Ct.  658,  34  L.  Ed.  55." 

So  the  State  could  not  require  such  a  driver  to  be  licensed.    The  Legislature 
in  1919,  C.  S.,  sections  5106  to  5112  inclusive,  required  persons  to  secure  from 
14 
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the  Clerk  of  the  Superior  Court  a  permit  to  purchase  certain  weapons  in 
which  was  included  a  pistol,  but  in  section  5108,  officers  authorized  by  law 
to  carry  firearms,  are  expressly  excluded  from  the  provisions  of  that  law. 

If  the  right  to  carry  these  arms  is  limited  to  the  time  when  in  the  actual 
performance  of  their  duties,  we  think  that  the  ruling  announced  by  the  law 
officer  of  the  Postoffice  Department  of  the  Federal  Government,   is  correct, 
both  as  to  the  carrying  of  the  weapon  and  to  the  permit  to  purchase  it. 
Yours  very  truly,  James   S.   Manning, 

Atto7'ney-General. 


Woman — Notaey  Public 

May  6,  1921. 
Miss  M.  Louise  Muephy,  Charlotte,  N.  C. 
Dear  Madam: — In  reply  to  yours  of  May  4. 

You,  having  been  appointed  a  notary  public  after  the  ratification  of  the 
19th  Amendment,  are  clearly  a  legal  and  constitutional  incumbent  of  that 
office,  and  all  of  your  acts  properly  done  therein  are  as  valid  as  though  you 
were  a  man. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


Statutes — Validity  of   Institutional  Bond  Act   1921 

May  6,  1921. 
Messrs.  Reed,  Dougherty  &  Hoyt,  15  Williavis  Street,  New  York  City. 
In  re:    $500,000  State  of  North  Carolina  notes. 

Gentlemen: — ^Your  letter  of  May  3,  relating  to  the  validity  of  the  above 
notes  for  the  reason  that  the  Act  of  the  Genral  Assembly  of  North  Caro- 
lina, Session  of  1921,  authorized  the  issuing  of  State  bonds  for  the  perma- 
nent improvement  and  enlargement  of  the  educational  and  charitable  in- 
stitutions of  the  State  and  for  other  purposes  and  containing  authority 
to  issue  notes  of  the  State  in  the  event  that  the  State  Treasurer  is  unable  to 
sell  the  bonds  authorized,  is  received,  and  your  letter  has  been  carefully 
considered  together  with  the  authorities  cited  therein.  I  have  today  care- 
fully examined  the  journal  entries  of  both  the  House  and  the  Senate  relating 
to  the  enactment  of  this  law  in  accordance  with  the  requirements  of  the 
Constitution  of  the  State,  and  I  have,  after  examining  the  decisions  of  our 
courts  and  making  some  examination  of  decisions  outside  of  the  State 
of  North  Carolina  and  the  journal  "entries,  reached  the  deliberate  conclusion 
that  this  act  was  passed  as  required  by  section  14,  Article  II  of  the  Con- 
stitution. 

The  bill  was  introduced  in  the  Senate  on  the  26th  of  February.  It  was 
placed  upon  the  calendar.  On  Monday,  2Sth  of  February,  the  bill  was  made 
a  special  order  for  the  evening  session.  The  substitute  was  offered  for 
the  bill  upon  which  the  ayes  and  noes  were  called  and  the  substitute  was  de- 
feated. The  bill  was  put  upon  its  second  reading  and  it  was  passed,  the  ayes 
and  noes  being  duly  recorded.  On  Tuesday,  March  1,  the  vote  by  which 
the  bill  passed  its  second  reading  was  reconsidered  and  the  Senate  adopted 
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the  motion  to  reconsider.  Amendments  were  then  offered  to  the  bill.  These 
amendments  were  apparently  adopted  without  a  roll  call,  but  were  re- 
considered and  were  adopted  by  roll  call  vote.  What  now  was  the  status 
of  this  bill?  It  had  not  reached  its  second  reading  because  the  vote  by  which 
it  was  passed  the  second  reading  was  reconsidered.  On  the  second  day  of 
March,  the  bill,  as  amended,  was  put  upon  its  second  reading  and  so  passed 
by  roll  call  vote. 

It  seems  to  me  clear  that  the  journal  entries  on  the  first  of  March  clearly 
show  that  the  bill,  as  amended,  was  on  its  first  reading.  But,  aside  from  this, 
the  certification  by  the  President  of  the  Senate  and  Speaker  of  the  House  that 
this  bill  was  duly  ratified,  is  conclusive  proof  of  the  fact  that  the  bill 
passed  its  several  or  three  readings  and  the  journal  clearly  shows  that 
these  were  on  separate  days.  This  fact  is  also  sustained  by  the  entries  upon 
the  original  bill  which  I  have  also  examined.  So,  it  is  clear  to  me  that  this 
act  was  properly  and  constitutionally  adopted  and  ratified. 

Referring  to  your  letter  of  May  2,  I  think  the  House  Journal  entry,  "af- 
firmative," clearly  shows  that  it  was  intended  to  be  "negative,"  and  this  is 
all  the  more  manifest  for  the  reason  that  just  above  the  names  of  those 
who  voted  in  the  affirmative  or  voted  aye  are  given.  The  fact  that  the 
recorded  negative  vote  on  the  second  reading,  Propst,  voted  aye  on  the  third 
reading,  was  that  Mr.  Propst  changed  his  vote  on  the  third  reading  of  the 
bill.  i 

Yours  very  truly,  James   S.   Manning, 

Atto7'ney-General. 


Architect — Special  Employment 

May  6,  1921. 
Dr.  H.  W.  Chase,  President  University  of  North  Carolina,  Chapel  Hill,  N.  C. 
Dear  Doctor: — I  had  to  go  to  Durham  Wednesday  afternoon  and  did  not 
return  until  last  night,  hence  the  delay  in  writing  this  letter  as  per  your 
verbal  request. 

As  I  advised  you  and  Mr.  Atwood,  we  have  reached  the  conclusion  that  it 
was  competent  for  the  University  to  employ  an  architect  to  do  work  for  it 
without  being  subject  to  the  rules  and  regulations  of  the  State  Board  of 
Architecture.  He  would  not  be  holding  himself  out  to  the  public  as  an 
architect,  but  would  be  an  employe  of  the  institution. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


Statutes — Roll  Call 

May  12,  1921. 
Messrs.  Reed,  Dougherty  &  Hoyt,  15  William  Street,  Neiv  York  City. 
Gentlemen: — Your  letter  of  May  10th  is  received. 

My  construction  of  the  requirements  of  the  Constitution  of  the  State  as  to 
the  proper  passage  of  the  bills  known  in  legislative  parlance  as  roll  call  bills 
is  (1)  that  the  introduction  of  the  bill  in  either  the  Senate  or  the  House 
constitutes  its  first  reading  and  that  the  certificate  of  the  presi'ding  officers 
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of  the  two  Houses  of  the  enactment  of  the  bill  is  conclusive  of  the  fact  that 
the  bill  has  passed  its  first  reading;  (2)  that  if  such  roll  call  bill  is  amended 
by  the  committee  to  whom  it  is  referred  or  if  the  committee  offers  a  sub- 
stitute for  the  bill  or  if  a  member  offers  an  amendment  which  is  accepted,  and 
the  bill,  either  as  amended  or  the  substitute  bill,  passes  its  second  reading 
and  its  third  reading  by  roll  call  on  different  days  and  the  ayes  and  noes 
on  the  second  and  on  the  third  reading  are  recorded  in  the  journals,  then  I 
think  the  bill  conforms  to  the  requirements  of  the  Constitution  of  our  State 
and  is  legally  enacted. 

Referring  to  the  bill  to  which  your  letter  refers,  to-wit:  The  act  authorizing 
the  issue  of  bonds  for  educational  and  charitable  institutions  of  the  State, 
of  which  the  $500,000  notes  were  authorized,  the  journal  of  one  of  the  houses, 
to-wit,  the  Senate,  shows  that  the  bill  was  amended  when  it  was  called  up  for 
its,  second  reading,  but  the  bill  was  not  passed  as  amended  upon  its  second 
reading  until  the  second  day.  It  is  my  opinion  that,  in  the  most  technical  and 
rigid  construction  of  the  Constitution,  this  would  be  held  as  the  first  reading 
of  the  bill  as  amended,  and  I  do  not  see  how  any  doubt  could  rest  upon  the 
valid  enactment  of  this  law,  but  I  do  not  conceive  this  course  to  be  necessary 
or  required  in  order  that  the  act  should  be  validly  passed. 

The  record  in  the  Brown  case,  173  N.  C,  598,  shows  that  this  point  was 
presented  to  the  Supreme  Court  and  the  Court  held  as  follows: 

"On  the  first  of  February  the  committee  reported  a  substitute 
for  the  original  nfeasure.  The  substitute  with  a  slightly  different 
caption,  under  legislative  practice  took  the  number  of  the  original 
bill  and  was  placed  on  the  calendar.  On  the  6th  and  21st  of  Feb- 
ruary it  passed  second  and  third  readings  by  yea  and  nay  vote 
duly  entered  on  the  journal. 

"The  substitute  was  only  an  amendment  to  the  original  bill, 
which  had  already  passed  first  reading  on  22d  of  January. 
Consequently,  when  the  substitute  passed  second  and  third  read- 
ings on  different  days  and  the  ayes  and  nays  were  duly  entered 
on  both  said  readings,  the  requirements  of  Article  II,  section  14 
of  the  Constitution  were  duly  complied  with." 

I  think  it  clear  from  this  case  that  the  court  held  that  the  first  reading 
of  the  bill,  even  of  the  substitute  bill,  was  on  the  22nd  of  January,  the  day  of 
its  introduction,  and  it  lays  no  stress  upon  the  fact  that  the  substitute 
offered  by  the  committee  was  offered  on  a  subsequent  day. 

From  my  experience  and  knowledge  of  the  legislative  practice,  the  de- 
cision of  the  court  in  the  Brown  case  accords  with  the-  legislative  practice 
prevailing  in  the  General  Assembly  of  this  State. 

Yours  very  truly,  James   S.   Manning, 

Atto7'ney-General. 


Municipal  Finance  Act,  1921 

May  19,  1921. 
Mb.  W.  G.  WbMKLE,  Raleigh,  N.  C. 

Dear  Sir: — You  state  that  the  town  of  Pollocksville,  previous  to  the  rat- 
ification of  the  Municipal  Finance  Act  of  1921,  had,  in  compliance  with  the 
Municipal  Finance  Act  as  it  was  then,  enacted  the  proper  bond  ordinance, 
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duly  advertised  the  same,  and,  in  short,  had  pursued  regularly  all  the  neces- 
sary preliminaries  to  a  sale  of  bonds  for  water  works  and  electric  lights. 
After  the  bonds  were  sold  the  proposed  purchaser  refused  to  receive  them 
on  the  ground  that  there  appeared  to  be  some  constitutional  irregularity 
in  the  enactment  of  the  Municipal  Finance  Act  of  1921.  You  ask  whether  or 
not  this  was  a  valid  reason  for  such  refusal.  I  think,  very  clearly,  it  was 
not.  That  act  contained  the  following  provision  which  prevents  it  applying 
at  all  to  bond  issues,  such  as  that  contemplated  by  the  town  of  Pollocks- 
ville. 

"That  this  act  shall  not  effect  any  acts  or  proceedings  hereto- 
fore done  or  taken  for  the  issuance  of  bonds  or  other  obligations 
under  the  Municipal  Finance  Act,  as  it  stood  prior  to  the  rati- 
fication of  this  act,  or  under  any  other  act,  and  every  municipality 
is  hereby  authorized  to  complete  said  acts  and  proceedings  pur- 
suant to  the  acts  under  which  they  were  done  or  taken,  and  to 
issue  said  bonds  or  obligations,  under  such  acts,  in  the  same 
manner  as  if  this  act  had  not  been  passed." 

There  is  an  action  to  be  heard  next  week  by  the  Supreme  Court  which 
involves  the  constitutionality  of  certain  portions  of  the  Municipal  Finance 
Act  of  1921,  but  the  result  of  this  can,  in  no  particular,  affect  the  above 
bond  sale,  for  three  reasons:  First,  as  stated  above,  the  Act  of  1921  was 
expressly  prevented  from  applying  to  such  bond  sales;  second,  the  only  pro- 
visions of  the  Act  of  1921,  involved  in  the  action,  are  those  which  increased 
the  limit  of  taxation  from  50  cents  to  $1.00  and  the  percentage  of  indebted- 
ness from  five  to  eight;  third,  the  Act  of  1921  is  practically  identical  in 
other  particulars  with  that  as  contained  in  the  C.  S.  and  under  which  the 
town  of  Pollocksville  acted,  the  rule  being  as  follows:  "Where  an  amendment 
is  made  by  declaring  that  the  original  statute  'shall  be  amended  so  as  to  read 
as  follows,'  retaining  part  of  the  original  statute  and  incorporating  therein 
new  provisions,  the  effect  is  not  to  repeal,  and  then  re-enact,  the  part  re- 
tained, but  such  part  remains  in  force  as  from  the  time  of  the  original 
enactment,  while  the  new  provisions  become  operative  at  the  time  the 
amendatory  act  goes  into  e^ect,  and  all  such  portions  of  the  original  statute 
as  are  omitted  from  the  amendatory  act  are  abrogated  thereby  and  are 
thereafter  no  part  of  the  statute." 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


Taxation — Judgment 

June  4,  1921. 
Me.  James  S.  Laniek,  Winston-Salem,  N.  C. 
Dear  Sir: — In  reply  to  yours  of  June  3. 

The  Supreme  Court  of  the  State  recently  held  section  3  of  chapter  17,  Pub- 
lic Local  Laws,  1919,  unconstitutional.  You  inquire  whether  or  not  these 
heretofore  convicted  under  this  section  and  compelled  to  pay  fines  and  to 
have  their  pistols  forfeited  have  any  remedy  now.  In  our  opinion  they  do 
not.     The  fines  were  paid  and  the  pistols  forfeited  under  a  judgment  of  a 
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court  of  competent  jurisdiction,  an  erroneous  judgment,  it  is  true,  but  one 
which  could  be  impeached  only  by  appeal.  It  cannot  be  impeached  coI_ 
laterally. 

Yours  very  truly,  James  S.   Manning, 

Attorney-General. 


Taxation — Peddler — Interstate   Commerce 

June  18,  1921. 
Mr.  a.  F.  Lane,  CMef  of  Police,  Mount  Olive,  N.  C. 
Dear  Sir: — In  yours  of  June  17  you  state: 

"We  have  in  this  section  at  present  a  salesman  of  the  Rich- 
mond Trading  House,  Richmond,  Va.,  who  sells  by  sample:  rugs, 
jewelry,  silverware,  etc.  The  orders  are  sent  to  Richmond,  Va.; 
the  goods  are  shipped  here  and  he  delivers  same  before  he 
leaves." 

Upon  this  you  inquire  whether  this  salesman  may  be  taxed  as  a  peddler 
under  section  44  of  the  Revenue  Act.  We  think  not.  The  Supreme  Court 
of  the  United  States  in  Calchoell  v.  North.  Carolina,  187  U.  S.,  622,  held  as 
follows: 

"Nor  does  the  fact  that  these  articles  were  not  shipped  sep- 
arately and  directly  to  each  individual  purchaser,  but  were  sent 
to  the  agent  of  the  vendor  at  Greensboro,  who  delivered  them  to 
the  purchasers,  deprive  the  transaction  of  its  character  as  inter- 
state commerce.  It  was  only  that  the  vendor  used  two  instead 
of  one  agency  in  the  delivery.  It  would  seem  evident  that 
if  the  vendor  had  sent  the  articles  by  an  express  company, 
which  should  collect  on  delivery  such  a  mode  of  delivery  would 
not  have  subjected  the  transaction  to  State  taxation.  The  same 
could  be  said  if  the  vendor  himself  or  by  personal  agent  had 
carried  and  delivered  the  goods  to  the  purchaser.  That  the 
articles  were  sent  as  freight  by  railroad  and  were  received  at 
the  railroad  station  by  the  agent,  who  delivered  them  to  the  re- 
spective purchasers,  in  nowise  changes  the  character  of  the  com- 
merce as  interstate." 

See  also  State  v.  Trotman,  142  N.  C,  662.  It  may  be  possible,  however, 
that  this  man  goes  about  presenting  samples  to  proposed  purchasers,  takes 
their  orders  and  then  himself  orders  the  goods  sold  by  himself  to  be  sent 
direct  to  himself,  and  after  their  receipt,  he  himself  takes  from  the  box 
the  goods  which  he  has  sold  to  particular  individuals,  and  after  thus  sep- 
arating them  from  the  original  mass,  he  delivers  them  to  the  purchasers, 
after  the  original  package  is  broken.  If  this  is  the  case,  it  seems  that  he 
would  be  liable  to  the  tax.  If,  however,  the  credit  is  given  to  the  individual 
purchaser  by  the  Richmond  concern  and  the  goods  purchased  are  put  in  a 
separate  package  addressed  to  the  purchasers  or  to  the  agent  for  the  pur- 
chaser and  the  agent  delivers  them,  then  he  would  not  be  liable  for  the 
peddler's  tax.  It  seems  from  your  letter  th^^t  this  is  the  plan  the  agent 
adopts. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 
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Special  Elections — Redisteicting 

October  10,  1921. 
Mr.  W.  D.  Siler,  Pittsboro,  N.  C. 

Dear  Sir: — In  reply  to  yours  of  October  8. 

The  object  of  redistricting  the  Senate  and  apportioning  membership  in 
the  House  of  Representatives  is  to  enable  all  parts  of  the  State,  as  far  as 
possible,  to  be  represented  equally  in  the  two  houses  of  the  General  Assembly. 
Though  both  acts,  that  defining  and  establishing  the  senatorial  districts  of 
the  State,  chapter  161  of  the  Public  Laws  of  1921,  and  that  apportioning  the 
members  of  the  House  of  Representatives,  chapter  144,  are  declared  to  be 
in  force  from  and  after  their  ratification,  we  think  it  quite  clear  that  the 
old  districts  and  old  apportionments  are  still  applicable  to  special  elections 
to  fill  vacancies  in  the  General  Assembly  of  1921.  The  old  21st  district 
contained  two  counties,  Chatham  and  Moore,  which  are  not  in  the  new  18th 
district  to  which  the  counties,  Richmond  and  Scotland,  the  two  other  counties 
of  the  old  21st  district,  have  been  assigned.  It  is  manifest,  then,  that 
the  very  object  for  which  redistricting  is  provided  would  be  defeated  if 
we  did  not  hold  that  the  old  district  is  the  district  in  which  the  special 
election  should  be  held  when  there  is  a  vacancy  in  that  district.  Conse- 
quently, Chatham  and  Moore  are  to  vote  with  Richmond  and  Scotland  to 
fill  the  vacancy  caused  by  the  resignation  of  Senator  M.  W.  Nash. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


Railroads — Free  Passers 

October  25,  1921. 
Mr.  John  J.  Phoenix,  Greensboro,  N.  C. 

Dear  Sir: — Your  letter  of  October  21  to  Mr.  W.  T.  Lee,  Chairman  of  the 
State  Corporation  Commission,  was  referred  to  this  ofllce  for  reply. 

Section  1070,  Consolidated  Statutes  of  1919,  permits  railroad  companies  to 
grant  free  transportation  or  carriage  to  certain  persons  and  property.  Among 
others,  to  employes  or  officers  of  charitable  or  educational  organizations 
while  traveling  in  the  performance  of  their  duties,  provided  they  shall  not 
travel  further  than  ten  miles  one  way  on  any  one  trip,  and  second,  the  free 
carriage  of  destitute  or  homeless  persons  transported  by  charitable  societies 
and  the  necessary  agents  employed  in  such  transportation.  It  seems,  then, 
they  may  carry  destitute  children  being  brought  to  the  receiving  home  or 
destitute  children  being  sent  to  new  foster  homes,  and  the  person  in  charge 
of  them  going  and  coming  without  charge.  We  think  the  superintendent  of 
the  children's  home  society  and  the  State  Field  Home  Investigator  cannot 
come  within  the  description  of  persons  traveling  in  the  interest  of  orphan 
asylums  or  homes  for  the  aged  or  infirm  or  any  department  thereof,  so  they 
would  not  be  entitled  to  a  free  pass  under  subsection  2  of  section  1070.  They 
would,  however,  be  entitled  to  the  limited  privilege  of  subsection. 

Yours  very  truly,  James   S.   Manning. 

Attorne'i/'Ge7ierah 
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Police  Power — Contkol  of  Forests 

October   29,  1921. 
Col.  Joseph  Hyde  Pratt,  Director,  North  Carolina  Geological  and  Economic 
Survey,  Chapel  Hill,  N.  C. 

Dear  Sir: — In  yours  of  October  26  you  ask  an  official  opinion  as  to  whether 
the  Legislature,  under  the  police  power  of  the  State,  has  constitutional  au- 
thority to  regulate  the  cutting  of  trees  upon  privately  owned  land. 

It  is  easy  to  state  the  general  principles  of  constitutional  construction 
which  define  and  limit  the  police  power  of  the  State.  The  exercise  of  all 
private  right  may  be  regulated  by  the  State,  if  that  regulation  has  any  reason- 
able relation  to  the  securing  of  the  public  good.  All  of  these  definitions, 
however,  have  the  defects  inherent  in  any  general  statement  of  a  rule  or 
principle.  So  true  is  this  that  he  would  be  a  brave  man  who  should 
attempt,  in  advance  of  a  decision  of  the  Supreme  Court  itself,  to  determine 
whether  or  not  certain  facts  or  circumstances  upon  which  the  Legislature 
would  act  in  regulating  the  exercise  of  a  private  right  would  justify  such 
legislation  as  a  valid  exercise  of  the  police  power.  We  think,  however, 
that  if  the  statute  was  as  carefully  drawn  as  that  upon  which  the  Maine 
Supreme  Court  passed,  in  the  opinion  of  the  justices,  69  Atlantic  Reporter 
p.  627,  it  is  probable  our  Supreme  Court  would  sustain  it  as  a  valid  exercise 
of  the  police  power.  That  court  has  held  that  the  police  power  is  not 
subject  to  any  definite  limitations,  but  is  co-extensive  with  the  necessities 
of  the  case  and  the  safe-guards  of  the  public  interest.  Its  design  is  pre- 
ventive, and  to  be  effective  it  must  be  able  to  restrain  acts  which  tend  to 
produce  public  injury.  If  the  public  interests,  in  any  reasonable  view  of 
them,  require  the  regulation  of  the  cutting  of  timber  upon  privately  owned 
wild  land,  we  see  no  reason  why  an  act  of  the  Legislature,  if  properly 
drawn  and  properly  limited,  with  due  regard  to  what  is  a  private  right, 
would  not  be  constitutional. 

We  thank  you  very  much  for  sending  us  a  copy  of  the  very  able  and 
interesting  opinion  of  the  Attorney-General  of  New  York  upon  the  same 
question. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


Statute,  Chapter  165  Purlic  Laws  1921,  Validity — Road  Bond  Act 

November  21,  1921. 
Mr.  C.  B.  Masslich,  115  Broadway,  New  York,  N.  Y. 

Dear  Sir:  —  (1)  In  regard  to  the  legislative  history  of  the  bond  act  for 
permanent  improvements,  you  will  find  on  page  two  of  the  legislative  history 
of  this  act  a  memorandum  as  follows:  "On  March  8  S.  B.  889,  H.  B.  1426, 
was  reported  properly  enrolled  and  duly  ratified  and  sent  to  the  office  of 
Secretary  of  State.  H.  J.  713,  S.  J.  564.  By  referring  to  the  Senate  Journal 
564,  you  will  find  that  this  act  was  reported  on  p.  562  by  Senator  Varsar, 
from  the  Committee  on  Enrolled  Bills,  as  properly  enrolled,  and  is  duly 
ratified  and  sent  to  the  office  of  the  Secretary  of  State. 

(2)  Referring  to  the  Road  Bond  Act.  The  first  amendment  on  the  list  of 
amendments  taken  from  the  journal  in  the  original  bill,  amendment  by  Sen- 
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ator  Hartsell,  by  striking  out  of  all  section  16  and  inserting  in  lieu  thereof 
the  following  (Section  16  as  appears  in  the  act  as  adopted.):  Section  16 
in  the  original  bill  reads  as  follows: 

"Section  16.  That  when  any  portion  of  the  State  Highway 
System  shall  run  through  any  town  of  more  than  three  thousand 
and  less  than  five  thousand  inhabitants,  according  to  the  last 
United  States  Census,  the  cost  of  construction  of  said  road 
through  the  same  shall  be  borne  one-half  by  the  State  Highway 
Commission  and  one-half  by  the  town;  in  all  incorporated  towns 
and  cities  of  less  than  three  thousand  inhabitants  the  entire 
cost  of  construction  shall  be  borne  by  the  State  Highway  Com- 
mission. In  all  towns  or  cities  of  over  five  thousand  inhabi- 
tants, the  entire  cost  of  construction  shall  be  borne  by  the  town 
or  city:  Provided,  however,  in  extraordinary  cases,  or  when  the 
conditions,  in  the  opinion  of  the  State  Highway  Commission, 
justify  it,  said  commission  may,  in  its  discretion,  relieve  any  city 
or  town  of  any  or  all  of  the  cost  of  the  construction  of  said 
road  through  said  city  or  town,  or  may  impose  such  conditions 
upon  or  may  make  such  arrangements  with  said  city  or  town  in 
connection  with  the  construction  of  said  road,  as  in  its  discretion 
may  seem  wise  and  just  under  all  the  facts  and  circumstances 
in  connection  therewith. 

"Notice  shall  be  given  such  incorporated  cities  or  towns,  by 
the  State  Highway  Commission,  of  hard-surfacing  work  to  be 
done  within  their  corporate  limits,  and  on  streets  that  are  links 
in  the  State  Highway  System,  and  said  notice  shall  also  set  . 
forth  a  reasonable  time  limit  as  to  when  said  work  shall  be  com- 
pleted: Provided,  that  if  said  city  or  town  fails  to  do  said  work, 
or  fails  to  complete  same  within  the  time  specified,  or  within  the 
requirements  of  the  State  Highway  Commission,  then  it  shall  be 
the  duty  of  the  State  Highway  Commission  to  take  over  said 
work,  charging  all  expenses  incurred  therefor,  which  are  properly 
chargeable  under  this  se'ction,  to  said  city  or  town;  subject,  how- 
ever, to  the  foregoing  provisos  and  conditions." 

I  do  not  believe  that  the  above  amendment  of  Senator  Hartsell  materially 
affects  the  integrity  of  this  bill.  It  is  a  mere  rearrangement  of  a  detail  and 
I  doubt  if  it  adds  any  additional  burden  to  the  State  Highway  Commission. 

(3)   Under  head  Amendments  by  the  Committee. 

1.  I  think  we  agreed  that  this  amendment  was  not  material. 

2.  The  legislative  history  shows  that  (2)  was  a  committee  amendment.  It 
appears  in  the  amendments  to  the  bill  as  stricken  out.  The  amendment  (2)  of 
the  committee  reads  as  follows:  Amend  section  16,  line  9;  after  the  word 
"Inhabitants"  insert  "according  to  the  last  United  States  Census."  That 
amendment  was  in  the  original  section  16  following  these  words:  "In  all 
towns  or  cities  of  over  five  thousand  inhabitants."  The  Senate,  having 
adopted  Senator  Hartsell's  amendment,  this  amendment  (2)  by  the  com- 
mittee became  inapplicable. 

You  will  find  in  S.  J.  p.  312,  the  following: 

"The  hour  having  arrived  for  the  Special  Order,  the  Chair  lays 
before  the  Senate: 

S.  B.  597,  H.  B.  254  (giving  title  of  bill). 

Senator  Hartsell  offers  an  amendement,  which  is  adopted. 

Committee  Amendment,  No.  1,  is  adopted. 

Committee  Amendment,  No.  2,  is  adopted. 
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Committee  Amendment,  No.  3,  is  adopted. 
Committee  Amendment,  No.  4,  is  adopted. 
Committee  Amendment,  No.  4a,  is  adopted. 
Committee  Amendment,  No.  5,  is  adopted. 
Committee  Amendment,  No.  6,  is  adopted. 

A  substitute  for  Committee  Amendment,  No.  6-A,  offered  by 
Senator  Erwin,  is  adopted. 

"Upon  motion  of  Senator  Delaney,  the  Senate  talces  a  recess 
until  eigtit  o'clock  this  evening." 

You  will,  therefore,  see,  I  think,  that  the  entry  (2)  stricken  out  is  tech- 
nically incorrect.  It  should  have  been  that  entry  (2)  became  embodied  in 
the  Hartsell  Amendment,  and,  therefore,  immaterial. 

3.  An  amendment  to  section  19,  line  3.  The  original  section  19  reads 
as  follows: 

"Section  19.  The  State  Highway  Commission  shall  use  every 
endeavor  to  avoid  grade  crossings  on  railroads,  and  shall  either 
go  under  or  over  the  railroad  tracks  when  practicable." 

The  amendment  added  the  words  "Provided,  that  nothing  in  this 
Act     *     *     *" 

4.  Amend  section  28  by  striking  out  the  word  "over"  does  not  appear  as  we 
concluded  yesterday,  nor  does  it  appear  in  the  original  bill.  The  word  used 
there  is  "under." 

4a.  That  is  an  amendment  to  section  28  as  read  in  the  original  bill,  "4  tons 
and  under  five  tons,  $300."     As  amended,  "Four  tons  and  over,  $300." 

5.  That  is  an  amendment  to  section  22,  which  we  noted  yesterday,  it  being 
found  on  page  13  of  the  pamphlet  copy  which  I  gave  you,  at  the  bottom  of 
page,  beginning  with  "That  the  right  of  condemnation,  etc." 

6.  We  found  that  amendment  6  was  striking  out  the  word  "twenty-five" 
in  the  original  bill  as  the  limit  of  the  license  charged  by  a  town  or  city, 
and  substituting  the  word  "fifty." 

6a.  This  is  an  amendment  to  the  same  section,  and  you  will  find  the 
substitute  in  the  second  proviso  on  page  17  of  the  printed  pamphlet,  read- 
ing: "Provided,  further,  that  no  county,  city  or  town  shall  charge  or  collect 
an  additional  fee  for  the  privilege  of  operating  a  motor  vehicle  either  as 
chauffeur's  or  driver's  license."  Provided,  nothing  herein  shall  prevent  the 
governing  authorities  of  any  city  from  regulating,  licensing,  controlling  of 
chauffeurs  and  drivers  of  any  such  car  or  vehicle  and  charging  a  reasonable 
fee. 

7.  Amend  section  33  by  striking  out  the  first  paragraph,  lines  1  to  11 
inclusive,  and  inserting  in  lieu  thereof  the  following:  The  first  11  lines  of 
the  section  33  of  the  original  bill  are  as  follows: 

"Section  33.  That  in  addition  to  the  taxes  now  provided  for 
by  law,  each  and  every  dealer  as  defined  in  this  act  who  is  now 
engaged,  or  who  may  hereafter  engage  in  his  own  name,  or  in  the 
name  of  others,  or  in  the  name  of  his  representatives  or  agents 
in  this  State,  in  the  sale  or  distribution  as  dealers  or  distributors 
of  motor  vehicle  fuel  as  herein  defined,  shall  not  later  than  the 
tary  of  State  showing  all  motor  vehicle  fuel  purchased  by  him  or 
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15th  day  of  each  calendar  month  render  a  statement  to  the  Secre- 
them  during  the  preceding  calendar  montli  and  pay  a  license  tax 
of  one  cent  per  gallon  on  all  motor  vehicle  fuel  so  purchased 
as  shown  by  such  statement  in  the  manner  and  within  the  time 
hereinafter   provided." 

For  that,  the  amendment  substituted  the  first  paragraph  of  section  33  as 
appears  on  page  18  of  the  pamphlet. 

7.  No.  (7)  of  the  Committee  Amendment  was  the  same  as  I  have  just  above 
read,  being  amendment  to  section  33.  I  do  not  understand  this  memorandum 
on  page  5,  "7.  Ruled  out."  7  was  adopted.  It  should  have  been  (7a)  ruled 
out,  instead  of  (7). 

8.  This  is  changing  the  word  "fifteen"  in  section  34  to  the  word  "twenty." 
8a.   This  is  changing  the  word  "fifteen"  in  section  35  to  the  word  "twenty." 

9.  Amending  section  45.  This,  we  ascertained  yesterday,  being  amended 
by  striking  out  the  limitation  as  to  the  rate  of  interest  when  the  Treasurer 
borrows. 

9a.    We  also  located  that  yesterday,  being  amendment  in  the  same  section. 

10.  The  words  stricken  out  of  this  amendment  from  the  original  bill  is 
as  follows:  "Provided,  however,  if  all  the  roads  in  any  one  district,  as  herein 
provided  for,  shall  be  completed  without  using  all  the  funds  apportioned  to 
such  district  under  this  act,  no  further  funds,  except  for  maintenance,  shall 
be  apportioned  to  such  district." 

The  above  amendments  are  taken  by  me  from  the  original  bill  on  file  with 
the  custodian,  to-wit,  the  State  Librarian.  I  hope  you  will  have  no  further 
trouble  with  your  work  in  approving  the  validity  of  these  bonds  of  the 
State  issued  under  these  two  acts. 

Yours  very  truly,  James   S.   Manning, 

Attorney-Gene7-al. 


Consolidated  Statutes — Copykight 

December  12,  1921. 
Mr.  James  H.  Pou,  Raleigh,  N.  C. 

In  re:    The  State's  Copyright  of  the  C.  S. 

Dear  Sir: — In  reply  to  yours  of  December  10. 

You  may  recall  a  letter  from  this  office  to  you  of  date  July  16,  1921,  on 
the  same  subject.  If  you  will  examine  13  C.  J.,  p.  1038,  you  will  find  that  it 
is  declared  in  section  135:  "In  the  United  States  there  could  be  no  copy- 
right in  statutes  themselves  for  the  same  reasons  that  are  applicable  to  re- 
ports." In  Howell  v.  Miller,  91  Federal  129,  cited  in  the  note  to  C.  J.  supra, 
there  is  a  statement  of  the  rule  which  we  think  is  applicable  to  the  State's 
copyright  in  the  Consolidated  Statutes:  Howell  was  entitled  to  have  copy, 
righted  his  volumes  of  annotated  statutes  and  such  copyright  covers  all  in 
his  books  that  may  fairly  be  deemed  the  result  of  his  labors.  Speaking  gen- 
erally, this  would  include  marginal  references,  notes,  memorandum,  table  of 
contents,  index,  and  digest  of  judicial  decisions  prepared  by  him  from  original 
sources  of  information;  also  such  head  notes  as  are  clearly  the  result  of  his 
labors. 

"We  do  not  perceive  any  difficulty  in  holding  that  his  copyright  would 
embrace  all  such  matters,  for  they  constitute  no  part  of  that  which  is  public 
property,  and  are  plainly  produced  by  the  compiler." 
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Since  the  Act  of  1909,  it  seems  that  the  State  is  entitled  to  a  copyright,  but 
that  copyright  we  think  cannot  extend  any  further  than  the  rule  above 
C(uoted  allows.  We  know  no  reason  why  you  should  not  reprint  any  public 
statute  of  North  Carolina,  make  your  own  headings  and  notes,  adopt  your 
own  arrangement  and  make  your  own  index  without  in  any  way  infringing 
tlie  copyright  of  the  State.  See,  generally,  Wheaton  v.  Peters,  8  Pet.  591; 
Banks  v.  Manchester,  128  U.  S.,  244;  Callaghan  v.  Myers,  Idem,  617. 

Yours  very  truly,  James  S.   Manning, 

Attorney-General. 


Municipal  Finance  Act  1921 — Validity 

January  20,  1922. 
Messrs.  Reed,  Dougherty  &  Hoyt,  15  William  Street,  New  York,  City. 

Gentlemen: — We  also  have  been  considering  the  legislative  history  of  the 
Municipal  Finance  Act,  Extra  Session,  1921.  Without  reciting  the  facts  which 
you  have  done  fully  in  your  letter  of  January  16,  we  think  there  is  no  diffi- 
-culty  in  holding  that  there  was  a  iirst  reading  in  the  Senate  after  the  bill 
was  returned  to  it  on  December  17.  The  bill  was  necessarily  read  by  its 
title  and  then,  upon  motion  of  Senator  Swain,  was  placed  upon  the  calendar. 
Then  on  December  19  it  was  placed  upon  its  second  reading,  which  was 
necessarily  a  declaration  by  the  Senate  that  it  had  passed  its  first  reading 
on  December  17,  there  being  a  Senate  rule  that  on  their  first  readings,  all 
iDills  shall  be  read  by  titles. 

In  Brown  v.  Confimissioners,  173-598,  a  bill  carrying  a  bond  issue  of  thirty 
thousand  dollars  was  referred  to  a  committee.  That  committee,  on  a  subse- 
quent day,  reported  the  original  bill  unfavorably,  but  a  substitute,  which  car- 
ried a  bond  issue  of  fifty  thousand  dollars,  favorably.  There  was  no  additional 
first  reading  of  the  bill,  and  the  court  held  that  the  substitute  was  only  an 
amendment  to  the  original  bill,  which  had  already  passed  its  first  reading 
on  January  22.  Consequently,  when  the  substitute  passed  the  second  and 
third  readings  on  different  days,  and  ayes  and  noes  were  duly  entered  on 
both  said  readings,  the  requirements  of  Article  2,  section  14  of  the  Constitu- 
tion, were  duly  complied  with.  All  the  amendments  to  the  Municipal  Finance 
Act  seemed  to  have  been  stricken  out,  when  the  bill  was  sent  back  to  the 
House  from  the  Senate,  in  accordance  with  the  former  body's  request,  as 
there  are  none  attached  to  the  original  bill  in  the  Secretary  of  State's  oflice. 

The  Chief  Justice's  opinion,  as  reported  by  the  newspapers,  accords  with 
Glenn  v.  Wray,  126  N.  C,  733,  but  we  think,  as  stated  above,  that  there  is 
nothing  in  the  situation  as  detailed  by  the  Senate  Journal  which  would  make 
this  opinion  invalidate  the  Municipal  Finance  Act,  that  journal,  in  accordance 
with  the  rules  and  practice  of  the  Senate,  showing  the  first  reading  as  well 
as  the  two  subsequent  ones  with  roll  call  and  entry  of  the  ayes  and  noes. 

Yours  very  truly,  James  S.  Manning, 

Attorney-General. 
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Corporations — Preferred    Stock 

January  23,  1922. 
Mr.  S.  G.  Bernard,  Asheville,  N.  C. 

Dear  Sir: — Your  letter  of  January  19  was  referred  by  the  Secretary  of 
State  to  this  office  for  reply. 

You  state  that  the  charter  of  the  Asheville  Wholesale  Supply  Company, 
recently  issued  hy  the  Secretary  of  State,  provides  that  $13,000  of  the  capital 
stock  shall  he  preferred  stock,  and  pay  thereon  7  per  cent  accumulative 
dividends,  and  you  inquire  whether  or  not  the  corporation  can  issue  its  pre- 
ferred stock  carrying  a  higher  rate  of  dividend  than  7  per  cent.  The  ques- 
tion, in  the  condition  of  the  statutes,  and  the  nature  of  preferred  stock,  is 
not  free  from  difficulty.  The  difficulty  will  he  noted  hereinafter  in  this 
letter. 

It  is  competent  for  a  corporation  to  issue  different  classes  of  stock  when 
authority  is  given  in  the  charter,  section  1114  (subsection  4)  or  in  the 
original  by-laws  or  by  consent  of  two-thirds  of  the  stockholders,  section 
1156.  We  think  the  latter  instances  apply  only  when  the  authority  to  create 
preferred  stock  is  not  expressly  granted  in  the  charter  of  the  corporation. 
If  it  is  expressly  granted  in  the  charter,  the  authority  to  issue  this  stock 
is  limited  by  the  terms  of  the  charter  itself. 

The  Supreme  Court  in  a  recent  case,  Wright  v.  Telephone  Covipany,  108 
S.  E.  744,  lays  down  this  principle: 

"The  corporation  came  into  existence  with  this  inherent,  qualifying  re- 
straint, as  one  of  the  rights  and  powers  which  it  might  exercise."  In 
the  particular  charter  it  is  expressly  stated  that  the  cumulative  dividend 
shall  be  7  per  cent  upon  the  preferred  stock  so  authorized.  Applying  this 
principle,  then,  there  would  be  no  way  by  which  the  stockholders  could  in- 
crease this  limit  of  dividend  except  by  an  amendment  of  their  charter.  How 
far  the  organization  of  the  corporation  has  proceeded,  we  do  not  know, 
and,  consequently,  cannot  determine  whether  section  1120  or  section  1130 
would  apply,  or  whether  you  would  be  compelled  to  resort  to  1131.  We 
think  this  is  the  better  solution  of  the  question,  though,  as  noted  above, 
a  doubt  as  to  its  correctness  may  arise  from  the  following  consideration: 
The  issue  of  preferred  stock  is  in  reality  a  matter  which  concerns  only  the 
stockholders  of  the  corporation,  particularly  when  it  is  in  the  process  of 
organization  and  getting  ready  to  commence  to  perform  the  functions  imposed 
upon  it  by  its  charter.  If,  then,  the  stockholders,  with  due  notice  of  the 
meeting,  unanimously  consent  that  the  cumulative  dividend  of  this  pre- 
ferred stock  may  be  made  8  per  cent  instead  of  7  per  cent,  it  seems  at 
least  plausible  that  they  could  do  so,  if  it  is  done  with  entire  unanimity. 
The  charter,  however,  is  the  public  record  of  its  authority  and  as  a  practical 
question,  perhaps  as  a  matter  of  legal  construction,  as  noted  above,  this 
charter  should  be  held  to  be  the  limit  of  the  stockholders'  authority. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 
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State  Employes — University 

May  31,  1922. 
Mr.  E.  F.  Carter,  Secretary,  Raleigh,  N.  C. 

Dear  Sir: — You  ask  whether  or  not  the  restrictive  provision,  contained 
in  section  1  of  chapter  95,  Public  Laws  of  the  Extra  Session,  that  in  no 
case  shall  said  clerks  or  stenographers  or  other  employees  herein  mentioned 
by  whatever  name  called  or  designated  receive  any  additional  compensation 
from  the  State  or  any  department  thereof,  applies  to  employees  of  the  State 
University.  We  are  very  clear  that  it  does  not.  The  employment  of  the 
latter  class,  the  fixing  of  their  wages,  etc.,  is  wholly  in  the  hands  of  the 
University  itself,  and  they  are  in  no  sense  State  employees. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


Taxation — Bonus    and    Penalty 

February  4,  1922. 
Mr.  G.  W.  Blair,  Pittsl)oro,  N.  C. 

Dear  Sir: — In  your  letter  of  January  20th,  you  inquire  of  this  office 
whether  or  not  section  88  of  the  Machinery  Act  requires  the  taxpayer  to 
pay  off  all  his  taxes  on  or  before  February  1  to  be  exempt  from  the  penalty 
of  1  per  cent,  or,  if  he  pays  part  of  his.  taxes  on  or  before  February  1  and 
part  after  February  1,  whether  the  1  per  cent  would  apply  to  the  total  sum 
or  only  to  that  portion  of  it  paid  after  the  first  of  February.  The  question 
is  diflicult  of  solution.  We  think,  however,  that  taxes  are  not  paid  until  the 
full  sum  charged  against  the  taxpayer  is  liquidated  and,  consequently,  unless 
the  taxpayer  pays  off  all  its  taxes  on  or  before  February  1,  he  is  subject  to 
the  1  per  cent  upon  the  total  amount  as  a  penalty  for  failing  to  pay  his  taxes 
at  the  period  fixed.  I  do  not  see  how  the  law  could  well  be  administered 
otherwise. 

Yours  very  truly,  James  S.   Manning, 

Attorney-General. 


Municipal  Finance  Act — ^Validity 

February  23,  1922. 
Mb.  C.  B.  Masslich,  115  Broadioay,  New  York  City. 

In  re:    Municipal  Finance  Act. 

Dear  Sir: — In  reply  to  yours  of  February  20. 

We  think,  according  to  the  course  of  practice  in  dealing  with  bills  in  the 
House  of  Representatives,  there  was  no  error  in  the  enactment  of  the  above 
bill.  Judge  Clark's  opinion  at  the  time  was  directed  to  the  fact  that  the 
Grant  amendment,  admittedly  a  material  amendment,  was  adopted  on  the 
same  day  that  the  bill  passed  its  second  reading  with  ayes  and  noes.  The 
effect  of  the  proceedings  of  the  House,  after  the  recall  of  the  bill  from  the 
Senate,  was  this:  The  bill  was  on  the  calendar  with  a  material  amend- 
ment which  was  incorporated  in  it  by  vote  on  December  12.  It  had  passed 
its  first  reading  before,  but  the  adoption  of  this  amendment  on  a  subsequent 
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day  in  no  sense,  we  think,  under  our  decisions,  affected  the  validity  of  the 
act,  if  the  second  and  third  readings  were  days  subsequent  to  December 
12.  The  court  yesterday  afternoon  handed  down  an  opinion  in  Edwards  v. 
CoTnmissioners  of  Nash  wliich  reaffirmed  in  all  particulars  the  decision  of  the 
court  in  Broion  v.  Commissioners,  173-598.  It  was  held  in  the  latter  case. 

"The  record  shows  that  the  original  bill,  H.  B.  711,  passed  first 
reading  in  the  House  of  Representatives  on  22d  January  and  was 
referred  to  Judiciary  Committee.  On  1st  of  February  the  com- 
mittee reported  a  substitute  for  the  original  measure.  The 
substitute  with  a  slightly  different  caption,  under  legislative 
practice  took  the  number  of  the  original  bill  and  was  placed  on 
the  calendar.  On  the  6th  and  21st  of  February  it  passed  second 
and  third  readings  by  yea  and  nay  vote  duly  entered  on  the 
journal. 

"The  substitute  was  only  an  amendment  to  the  original  bill, 
which  had  already  passed  first  reading  on  January  22.  Conse- 
quently, when  the  substitute  passed  second  and  third  readings 
on  different  days  and  the  ayes  and  noes  were  duly  entered  on 
both  said  readings,  the  requirements  of  Art.  II,  section  14  of  the 
Constitution  were  duly  complied  with." 

The  printed  record  shows  that  the  original  bill  in  this  case  carried  a 
bond  issue  of  $30,000,  whereas  the  substitute  carried  a  bond  issue  of  $50,000. 
This,  of  course,  was  a  material  amendment. 

In  Edioards  v.  Connmissioners  of  Nash,  the  counsel  for  plaintiff  presented 
the  point  for  decision  as  follows: 

"The  second  point  in  the  case  is  whether  the  bill  amending 
chapter  220  of  the  Public  Local  Laws  of  1913  received  its  several 
readings  as  required  by  Article  2,  section  14  of  the  Constitution. 
The  original  bill  received  an  unfavorable  report  and  was  tabled; 
it  reported  a  substitute  whoch  was  adopted  and  passed  its  second 
reading  on  the  same  day.  The  introduction  of  a  bill  is  its  first 
reading.  The  bill  introduced  was  tabled.  Then  the  adoption  of 
the  substitute  was  its  first  reading,  and  then  its  second  reading 
on  the  same  day  renders  it  invalid,  and  nullifies  its  tax  levying 
power." 

The  Court,  Adams,  Judge,  a  unanimous  decision,  met  this  point  in  this 
way: 

"This  bill  (H.  B.  92)  was  introduced  in  the  House  of  Rep- 
resentatives on  January  16,  1919,  and  referred  to  the  appropriate 
committee;  and  on  February  19  the  committee  reported  the 
bill  unfavorably,  and  recommended  the  adoption  of  a  substitute. 
On  February  20  H.  B.  92  was  reached  on  the  calendar,  and  'the 
substitute  was  adopted  and  the  bill  passed  its  second  reading.' 
On  the  day  following  'the  substitute  for  H.  B.  92  passed  its  third 
reading.'  On  each  reading  the  yeas  and  nays  were  entered  in 
the  journal.  The  bill  or  substitute  was  then  sent  to  the  Senate 
and  passed  by  that  body  in  conformity  with  the  constitutional  re- 
quirements; and  on  March  3  it  was  signed  by  the  presiding  officer 
of  each  house.  It  may  now  be  observed  that  the  plaintiff's 
specific  and  dominant  objection  is  that  when  H.  B.  92  was  tabled 
.  the  substitute  became  an  entirely  new  bill;  that  the  adoption  of 
the  substitute  was  its  first  reading,  and  that  the  first  and  the 
second  reading  of  the  new  bill  occurred  on  the  same  day.  We 
need  not  travel  abroad  in  search  of  precedent  to  show  that  this 
position  cannot  be  sustained.     In  Broion  v._  Commissioners,  173 
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N.  C,  599,  it  appears  that  the  bill  which  was  there  under  dis- 
cussion passed  the  first  reading  in  the  House  of  Representatives, 
and  was  referred  to  a  committee  who  reported  a  substitute  for 
the  original  measure.  Brown,  J.,  said:  'The  substitute  was 
only  an  amendment  to  the  original  bill,  which  had  already 
passed  first  reading  on  January  22.  Consequently,  when  the 
substitute  passed  second  and  third  readings  on  different  days 
and  the  ayes  and  noes  were  duly  entered  on  both  said  readings 
the  requirements  of  Article  II,  section  14  of  the  Constitution 
were  duly  complied  with.'  And  in  25  R.  C.  L.,  880,  it  is  said, 
'Even  a  substitute  bill  which  is  so  germane  to  the  original  bill  as 
to  be  a  proper  substitute  need  not  be  read  three  times.'  " 

Judge  Clark  tells  the  writer  that  his  interpretation  of  the  newspaper  opin- 
ion, as  above  stated,  is  correct,  and  referred  him  to  Edwards  v.  Commis- 
sioners. We  trust  this  will  enable  you  to  rid  yourself  of  the  doubts  upon  the 
validity  of  the  Finance  Act. 

Yours  very  truly,  James   S.   Manning, 

Attorney-General. 


Pharmacists — Dexatueed  Alcohol 

March  17,  1922. 
Me.    Feedeeick   Bowman,    Counsellor,    The    'North    Carolina   Pharmaceutical 
Assn.,   Chapel  Hill,  N.    C. 
Deae  Sir: — Referring  to  your  letter  of  March  15. 

We  do  not  interpret  section  6667  of  the  C.  S.  as  amended  by  the  act  of  1921 
as  putting  the  sale  of  denatured  alcohol  wholly  in  the  hands  of  licensed 
pharmacists.  We  understand  that  such  alcohol  is  deadly  poison.  We 
construe  this  clause  of  section  6667  as  applicable  to  such  denatured  alcohol. 

"Nothing  in  this  section  shall  be  construed  to  interfere  with 
the  sale  of  poisonous  substances  which  are  sold  exclusively  for 
use  in  the  arts  or  for  use  as  insecticides  when  such  substances 
are  sold  in  unbroken  packages  bearing  a  label  having  plainly 
printed  upon  it  the  name  of  the  contents,  the  word,  'poison,'  the 
vignette  of  the  skull  and  crossbones,  and  the  name  of  at  least 
two    readily    obtainable    antidotes." 

Section  3392  of  the  C.  S.  expressly  permits  the  importation  into  the  State 
of  North  Carolina  and  the  delivery  and  possession  in  the  State  for  use 
in  industry,  manufactures,  and  arts  of  any  denatured  alcohol  or  other  de- 
natured spirits.  This  must  be  construed  with  the  above  quoted  part  of 
section  6667.  Stated  shortly,  persons  other  than  licensed  pharmacists  may 
sell  denatured  alcohol  for  use  in  the  arts  or  in  industries  in  the  State,  when 
it  is  sold  in  unbroken  packages  bearing  a  label  having  plainly  t)rinted  upon 
it  the  name  of  the  contents,  the  word,  "poison,"  the  vignette  of  the  skull 
and  crossbones,  and  the  name  of  at  least  two  readily  obtainable  antidotes. 

Yours  very  truly,  James  S.   Mannlng, 

Attorney-General. 
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University — Escheats 

March  24,  1922. 
Mr.  Joseph  B.  Cheshire,  Jr.,  Raleigh,  N.  C. 

Dear  Sir: — I  have  your  letter  of  March  18,  in  which  you  ask  my  opinion 
as  to  the  duties  of  the  clerks  of  the  Superior  Court. 

Article  9,  section  7  of  the  Constitution,  section  5784,  as  amended  by  chap- 
ter 43,  Public  Laws  of  the  extra  session  of  1920,  and  section  5785  of  the  C.  S. 
Under  the  above  section  of  the  Constitution  and  under  section  5785  of  the 
C.  S.  (section  5784  of  the  C.  S.  as  amended  by  chapter  43  of  the  Public  Laws 
of  the  extra  session  of  1920  relating  to  real  estate  escheating  to  the  Uni- 
versity) requires  that  all  sums  of  money  or  other  estate  of  whatever  kind 
which  shall  remain  in  the  hands  of  any  executor,  administrator,  or  collector 
for  five  years  after  his  qualification,  unrecovered  or  unclaimed  by  suit,  by 
creditors,  next  of  kin,  or  others  entitled  hereto,  shall  be  paid  by  the  executor, 
administrator,  or  collector  to  the  University  of  North  Carolina,  and  when  such 
money  has  been  paid  into  the  office  of  the  clerk  of  the  Superior  Court  by 
such  representative  as  is  permitted  to  be  done,  then  under  these  same 
conditions  and  within  the  same  time  sufficient  money  must  be  paid  by  the 
clerk  of  the  Superior  Court  to  the  University.  The  evident  purpose  of  this 
legislation  is  to  give  effect  to  the  Constitution  of  the  State,  and  to  sub- 
stitute the  University  as  the  trustee  to  hold  such  funds  for  the  time  pre- 
scribed in  the  statute.  As  to  who  shall  hold  these  funds  is  purely  statutory, 
and  it  is  entirely  competent  for  the  Legislature  to  direct  the  clerks,  executors 
and  administrators  to  pay  such  funds  to  the  University  of  the  State. 

Yours  very  truly,  James   S-   MANwrNG, 

Attorney-General. 


Statutes— Conflict 

April  14,  1922. 
Hon.  Hayden  Clements,  Salis'bury,  N.  C. 

Dear  Sir: — Replying  to  your  letter  of  April  12. 

It  is  apparent,  we  think,  that  the  fixing  of  a  Superior  Court  for  Iredell 
County  on  the  10th  Monday  after  the  first  Monday  in  March  to  continue  for 
two  weeks  was  a  mistake  of  the  draftsman  in  chapter  121,  Public  Laws  1921. 

We  have  examined  the  original  act  in  the  State  Library,  and  find  it  written 
there  as  it  is  printed,  10th  Monday  after  the  1st  Monday  in  March.  We  do 
not  think  that  this  mistake  may  be  corrected  by  construction  under  the 
principle  of  Fortune  v.  Commissioners,  140  N.  C,  322,  and  other  cases  similar 
to  Fortune's  case. 

Prior  to  the  enactment  of  chapter  121  above  mentioned,  section  1443  of  the 
Consolidated  Statutes  fixed  a  term  of  Rowan  County  Superior  Court  for  the 
9th  Monday  after  the  1st  Monday  in  March  to  continue  for  two  weeks. 

It  is  obvious  that  the  provision  for  Iredell  County  in  chapter  1^1  takes  from 
Rowan  County  one  of  the  weeks  fixed  by  section  1443,  unless  section  3  of 
chapter  121  saves  the  situation,  "That  the  times  of  holding  all  other  terms 
of  Superior  Court  in  the  15th  Judicial  District  remain  as  heretofore."  We 
think  that  this  does  not  have  such  effect.  The  principle  is  laid  down  by 
Black,  Interpretation  of  Laws,  page  201,  as  follows:     "Where  a  statute  in- 

[15] 
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eludes  both  a  particular  and  also  a  general  enactment,  which  in  its  most 
comprehensive  sense  would  include  what  is  embraced  in  the  particular  one, 
the  particular  enactment  must  be  given  effect,  and  the  general  enactment 
must  be  taken  to  embrace  only  such  cases  within  its  general  language  as 
is  not  within  the  provisions  of  the  particular  enactment."  Nance  v.  Railroad 
149  N.  C,  366,  illustrates  some  of  the  features  of  this  principle  and  Rogers  v. 
United  States,  185,  U.  S.  83,  is  directly  in  point. 

Applying  this  principle  to  the  situation,  we  think  that  chapter  121  takes 
from  Rowan  County  one  week  of  its  term  and  gives  it  to  Iredell  County. 
Yours  very  truly,  James  S.   Manning, 

Attorney-General. 


Schools — County  Levy 

April  24,  1922. 
Me.  F.  p.  Spruill,  County  Commissioner,  Rocky  Mount,  N.  C. 

Dear  Sir: — Replying  to  your  letter  of  April  22. 

The  Act  of  the  Extra  Session  of  1921  in  section  1  divides  counties,  with 
reference  to  tax  rates  levied,  into  two  classes.  1st.  Those  in  which  tax 
rates  w'ere  fixed  and  levied  for  the  year  1921  in  accordance  with  the  direc- 
tions from  the  State  Board  of  Education;  and  2nd,  every  other  county  partic- 
ipating in  the  State  Public  School  Fund  for  the  purpose  of  supplementing 
the  Teachers'  Salary  Fund.  The  latter  are  required  to  levy  39  cents  for  the 
Teachers'  Salary  Fund. 

Section  2  of  the  act  provides  for  an  apportionment  of  the  State  Public 
School  Fund  to  each  county  in  the  State  unable  to  provide  a  six  months 
school  term,  after  levying  the  taxes  validated  and  authorized  in  section  1 
of  this  act,  an  amount  to  supplement  the  County  Fund  to  provide  a  six 
months'  public  school  in  the  county.  It  is  obvious  from  this  that  the  two 
classes  of  section  1  are  carried  over  into  section  2.  We  think  from  this 
that  in  the  counties  where  the  tax  rate  was  validated  by  section  1  of  the 
act,  the  limit  of  39  cents  does  not  apply,  but  it  does  apply  to  all  other  counties 
deriving  aid  from  the  State  Public  School  Fund.  The  first  class  cannot  be 
compelled  to  levy  at  a  greater  rate  than  that  levied  last  year, .  but  may  be 
compelled  to  levy  that  rate  if  it  is  necessary  to  dc  so  in  order  that  the  school 
term  may  continue  for  six  months. 

We  notice  that  your  levy  for  1921  was  12  cents  for  the  building  and 
incidental  fund.  The  rate  of  this  levy  is  fixed  for  all  counties  by  the  Act  of 
the  E'xtra  Session  at  7%  cents.  You  could  not,  of  course,  then  be  com- 
pelled to  levy  more  than  7%  cents. 

We  do  not  interpret  this  act,  or  the  judgment  of  the  court  in  the  proceedings 
against  your  board,  as  abrogating  the  duty  of  the  Board  of  Education  to 
present  a  proper  .budget  to  the  Board  of  County  Commissioners  at  the 
time  that  they  demand  a  levy  for  the  Teachers'  Salary  Fund. 

Another  Act  of  the  Extra  Session  provides  the  procedure  in  case  of  dis- 
agreement or  refusal  of  county  commissioners  to  levy  school  tax.  This  act 
contains  a  provision  that  no  action  in  the  nature  of  a  writ  of  mandamus 
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shall  be  brought  against  the  Board  of  County  Commissioners  to  compel 
said  board  to  levy  a  rate  of  taxation  greater  than  the  rate  authorized  by 
the  General  Assembly. 

Yours  very  truly,  James  S.  Mannikg, 

Attorney-General. 


Foreign  Corporation — Doing  Business 

April  27,  1922. 
Messrs.  Burrell  &  Simpson,  Attorneys  at  Law,  Canisteo,  N.  Y. 

Gentlemen: — Your  letter  of  April  21,  to  the  Secretary  of  State,  was  by  him 
referred  to  this  office  for  reply. 

The  Hiawassee  Lumber  Company  has  authority  in  North  Carolina  to 
convey  land  to  which  it  holds  legal  title  in  this  State  without  domesticating 
therein.  Of  course,  this  ruling  excludes  entirely  any  dealing  in  land  within 
the  State  limits,  but  assumes  that  the  company  proposes  to  convey  its  land 
to  a  purchaser  already  obtained. 

Mortgage  or  deed  of  trust  may  be  executed  upon  this  land  to  secure  the 
purchase  money  to  a  foreign  corporation  as  trustee  without  such  foreign  cor- 
poration being  considered  as  doing  business  in  this  State. 

Yours  very  truly,  James   S.   Manning, 

'Attorney-General. 


Schools— Tan:  Levy 

May  5,  1922. 
Mr.  a.  C.  Gay,  County  Attorney,  Jackson,  N.  G. 

Dear  Sir: — Replying  to  your  letter  of  May  4.  . 

We  interpret  the  Act  of  the  Extra  Session  1921  as  dividing  counties  for 
the  purpose  of  school  taxation  into  two  classes.  First,  those  which  had 
already  levied  a  school  tax,  which  school  tax  was  validated  in  the  act,  and 
second,  those  which  had  not  levied  a  school  tax  and  which  were  required  to 
levy  a  tax,  not  exceeding  od  cents  for  teachers'  salary  purposes.  The  first 
class  may  be  required  to  levy  not  exceeding  the  amount  levied  last  year 
for  teachers'  salary.  They  cannot  be  required  to  levy  more  than  ly^  cents 
for  the  incidental  and  building  funds  whatever  the  levy  may  have  been 
last  year.  The  second  class  cannot  be  compelled  to  levy  more  than  39  cents 
for  the  teachers'  salary  fund  and  7%  cents  for  incidental  and  building  fund. 

In  which  class  your  county  should  be  placed,  you  can  determine  for  your- 
self. 

Yours  very  truly,  James   S.   Manning. 

Attorney-General. 


Primary — Registration    of   Minors 

May  25,  1922 
KoN.  Frank  Gouon,  Lximherton,  N.  C. 

Dear  Sir:— Replying  to  your  letter  of  May  23. 

The  Attorney-General's  office,  some  time  ago,  after  consultation  with  the 
State  Board  of  Elections,  ruled  that  a  legal  voter  at  the  time  of  the  primary 
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or  a  proposed  voter  who  shall  become  legally  entitled  to  vote  at  the  next  gen- 
eral election  Is  entitled  to  register  and  vote  in  the  primary.  This  ruling 
was  based  upon  the  plain  terms  of  the  last  clause  of  section  6027.  It  must 
be  kept  in  mind  that  a  legalized  primary  is  something,  which  is  created  by 
the  Legislature  with  authority  in  the  Legislature  to  prescribe  the  terms 
upon  which  a  voter  may  exercise  the  privilege  of  voting  in  that  primary. 
As  a  general  rule,  the  State  Constitution  does  not  control  the  action  of  the 
Legislature  in  providing  the  machinery  for  holding  a  primary.  The  pro- 
visions of  the  Constitution  apply  to  general  elections.  There  is  a  section 
in  the  primary  act,  section  6020,  which  makes  the  general  election  laws  ap- 
plicable to  primaries  unless  otherwise  provided  in  the  primary  law.  The 
concluding  clause  of  6027,  then,  must  be  interpreted  in  this  light.  The  pri- 
mary law  there  prescribes  a  different  method  for  determining  the  qualifica- 
tions of  voters  at  the  primary  from  that  provided  in  the  general  election 
law  and  in  the  Constitution.  Of  course,  if  a  man  satisfies  the  registrar  and 
judges  of  election  at  the  primary,  that  though  he  is  not  entitled  to  vote 
at  that  time  under  the  general  election  law,  he  will  be  entitled  to  so  vote 
at  the  general  election,  there  is  nothing  to  do  but  to  register  him  and  permit 
him  to  vote  at  the  primary  whether  or  not  he  changes  his  residence  between 
the  primary  and  the  general  election. 

Yours  very  truly,  James  S.  Manning. 

Attorney-General. 
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